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Chairman Jordan and Members of the Subcommittee:

Thank you for the opportunity to appear here today and to discuss with the
Subcommittee the proposed IRS regulations, and how those regulations will
intimidate and silence grassroots public interest organizations.

Tea Party Patriots, Inc. 1s the largest of the tea party grass roots
organizations. Today, we are hosting in this city a celebration of the five-year
anniversary of that movement. On February 27, 2009, Americans met in 48
different cities to protest the wasteful, profligate, and out-of-control spending that
we saw in Washington. The tea party groups that grew out of that protest represent
the largest grass roots response to government overreach that this country has seen
since its founding.

Tea Party Patriots is guided by and empowers more than 3,000 local grass
roots organizations. Those organizations deal with a variety of local issues, and we
all agree on three core values of fiscal responsibility, constitutionally limited
government, and free markets. Everything that Tea Party Patriots does is focused
on advancing one of those core values. We provide training and resources to local
groups, and we serve as a megaphone to transmit their concerns to elected officials.

For these past five years, we and our local groups have worked, educated,
organized, networked, rallied, met and tirelessly tried to put the brakes on
government policies that we believe are harmful to the American economy and the
American dream that we want to pass on to our children.

It is ironic that today, the fifth anniversary of the tea party movement, is also
the deadline for public comments on the Internal Revenue Service’s proposed
regulations for certain nonprofit groups. If adopted, those regulations will
permanently silence grassroots organizations within the tea party movement. They



We have produced voter guides, hosted candidate debates, encouraged voter
registration, supported get-out-the vote efforts, and assisted local groups in
lobbying on specific local and national legislation. We have invited members of
Congress to speak at our rallies and events, not as candidates, but as experts on
important topics. We have posted news about national events on our social media
sites.  The current rules recognize all of those activities as non-political. The
proposed rules would classify all of them as political.

Attached to my testimony are the Comments that Tea Party Patriots is
submitting today to the IRS. We believe that those comments reflect the views of
millions of Americans, and accurately assess the dangers that these regulations
pose to 501(c)(4) groups. The reason that Americans [orm organizations is
because we need a place to meet. We need tools to communicate with each other.
Places and tools are not free -- and we don’t expect them to be. We want to pay for
them. We want to abide by the rules and track the money according to accepted
procedures. The new regulations, however, go beyond accountability and into
censorship.

Tea Party Patriots has had to spend thousands of hours and tens of thousands
of dollars, mostly from small donors, in attorney and accountant’s fees to satisfy a
government bureaucracy that refuses to be satisfied. Even after all of that time and
expense, the IRS still refuses to tell us whether it will acknowledge our tax exempt
status. No citizen, whether liberal or conservative, tea party or progressive, should
have to sufter like this.

The problems with the proposed regulations are myriad, but let me explain
just a few of the worst effects. The proposed rules would interfere with Tea Party
Patriots’ relationships with the local groups and volunteers who are the heart of the
tea party movement., The changed regulations attribute to us the time of all of our
volunteers, a standard that clearly interferes with those volunteers® freedom of
association and freedom of expression. It also places an onerous burden on us,
diverting us from our core activities to track the activities of thousands of
volunteers. Smaller groups simply will not have the resources to document
volunteer hours, and will give up.

Tea Party Patriots provides grants to local groups, always with the
requirement that the grants not be used for any political activity. Under the
proposed regulations, those groups’ independent decisions to use other funds for
candidate-related political activity, even anything as innocuous as a local candidate



forum, will become political activity on our part. That broad standard will gut our
ability to direct financial resources to grass roots groups.

The proposed regulations would censor our Internet communications. Under
the proposed standard, Tea Party Patriots would not be able to mention any
politician by name on its website within 30 days of a primary. Within 60 days of a
general election, we cannot mention either politicians or political parties. As a
national group, we will have to scrub our website before any primary or general
election anywhere in the country. We will not be able to tell American citizens
something as basic as which of their elected representatives voted for coutroversial
legislation, such as the Affordable Care Act.

The proposed rules would restrict nonpartisan voter registration and voter
education activities of 501(c)(4) groups, while allowing unions, trade associations,
and other nonprofits — in fact, any group other than a 501(c)(4) — to engage in those
important activities. Such voter suppression in any other context would be clear
and unacceptable.

Local groups and Tea Party Patriots would no longer be able to host
candidate debates, candidate forums and presentations by public officials who are
also candidates for office. Americans would no longer be able to meet with
candidates and ask them direct questions. Rather, they could receive information
only from 30-second media ads.

The proposed rules would attribute to a citizens group the value of ‘remarks’
by leaders of or volunteers discussing a candidate. Thus, if I were quoted in the
New York Times about a Senate candidate during September of this year, Tea Party
Patriots would be required to place a monetary value on that news report, and
count it against the organization’s primary purpose. That interference with a free
press and free speech cannot enrich our public conversation.

Tea Party Patriots vehemently opposes these proposed IRS regulations for
501(c)(4) organizations and we urge Congress to stop the IRS from implementing
them. We oppose these proposed regulations not because Tea Party Patriots
wishes to engage in political activities (as presently defined); rather, we oppose
these proposed regulations because of the permanent damage they would do to the
non-political advocacy of every grassroots citizens’ organization in America. The
IRS should not be engaged at all in attempting to regulate, restrict or encumber the
protected First Amendment rights of the American people.



The proposed rules will not only limit free speech, but they create cracks in
the trust that is the foundation of our government. A government of the people and
by the people must trust the people, and the people must trust the government.
When the people are afraid of a government agency, when they see that agency as
a bunch of thugs who abuse power, the trust is shattered. A free people should not
fear a politicized bureaucracy that delves into their social media, communications,
and records to determine what they said, whom they heard speak, and what they
think about their government.

We need to fill the cracks in the foundation, solve this probiem and a host of
others, not by adding more rules to the 67,000 pages of tax code, but by replacing
it all with a flat, fair rate. Until then, Mr. Chairman, we ask that you and others in
our government will stop this infringement on the rights of the American people to
freely associate, speak their minds, and petition their govermment.

Thank you.
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TEA PARTY
PATRIOTS

PURSUE YOUR AMERICAN DREAM

February 27, 2014

The Honorable John A. Koskinen
Commissioner of Interpnal Revenue
CC:PA:LPD:PR (REG-134417-13), Room 5205
Internal Revenue Service

1111 Constitution Avenue NW

Washington, DC 20224

Re:  IRS REG-134417-13 Notice of Proposed Rulemaking: Guidance for Tax Exempt
Social Welfare Organizations on Candidate-Related Political Activities — Comments of Tea
Party Patriots, Inc.

Dear Commissioner Koskinen:

The Department of Treasury (“Treasury”) and tbe Internal Revenue Service (“IRS”) have
solicited public comments regarding IRS REG-134417-13 Notice of Proposed Rulemaking:
Guidance for Tax Exemprt Social Welfare Organizations on Candidate-Related Political Activities,
Fed. Reg. 71,535 (proposed Nov. 29, 2013) (“the NPRM” and “Proposed Regulations”).

These comments are submitted by Tea Party Patriots, Inc., a not-for-profit Georgia
corporation (“Tea Party Patriots” or “TPP” ), whose application for exempt status pursuant to
Section 501(c)(4) of the Internal Revenue Code was submitted in December, 2010. We were just
advised by the IRS on February 26, 2014 that it is “going to be granted” — we have still not received
a letter of determination of exempt status, but after more than three years, the day before my
appearance before Congress and before the deadline for submitting these comments, the IRS has
advised that it intends to finally grant our ¢4 status. This three year delay, which has cost Tea Party
Patriots thousands of dollars in legal and accounting fees and countless staff hours in responding to
the IRS intrusive inquiries, has occurred despite the fact that Tea Party Patriots engages in zero
political activitics as defined under current Jaw.

Tea Party Patriots vigorously opposes the NPRM in its entirety and requests that the
Proposed Regulations be withdrawn.

The regulations and IRS precedent governing ‘political activities’ under which Tea Party
Patriots has operated for the past three-plus years were formulated under existing IRS regulations in
existence since 1959. This sudden rulemaking, out of the blue and with no advance notice to the
public, would completely redefine normal and customary programs of thousands of 501(c)(4)
organizations nationwide and is startling, to say the least.

Tea Party Patriots | 1025 Rose Creek Dr | Ste 620-322 | Woodstock, GA 30183 | www.teapartypatriots.org



Tea Party Patriots rejects as utlerly false and misleading the claimed reason for the NPRM,
namely, the report of the Treasury Inspector General for Tax Administration Report entitled
“Inappropriate Criteria Were Used to Identify Tax-Exempt Applications for Review” (Reference
Number 2013-10-053; issued May 14, 2013) (the “TIGTA Report”) and the report of Daniel Werfel,
Principal Deputy Commissioner of the Internal Revenue Service entitled “Charting a Path Forward
at the IRS: Initial Assessment and Plan of Action” (issued June 24, 2013) (the “Werfel Report”). It
is apparent that the topics addressed in the NPRM and the decision by the IRS to treat these
activities as ‘political” started three (3) years ago — and these Proposed Regulations are an extension
of those targeting efforts and are the true, underlying motivation of the IRS in offering the NPRM.
This is and has been at the heart of the targeting of groups such as Tea Party Patriots these past
several years: the topics in the NPRM are the very topics which TPP has been required to address in
the various IRS letters to TPP and other groups such as ours since 2010.

To claim that these Proposed Regulations would ‘clarify’ anything so as to “avoid’ these
sorts of problems in the future is disingenuous at best. Indeed, there is now publicly available
information confirming that these regulations really are not for the purpose of ‘clarifyimg’ supposed
IRS employee ‘understanding’ of ‘political activities’. It was recently revealed that the NPRM did
not arise or derive from either of the Reports issued in May and June of 2013, contrary to the
(mis)representations in the introduction to the NPRM. See Letter from Darrel [ssa & Jim Jordan, H.
Comm. on Oversight & Gov’t Retorm, to the Honorable John Koskinen, Commissioner, Intcrnal
Revenue Service (Feb. 4, 2013)(“Issa/Jordan Letter’).

Because these Proposed Regulations are vague, complex, uncertain and constitutionally
flawed, Tea Party Patriots urges the IRS to withdraw the NPRM and not to proceed further with this
rulemaking.

1. Procedural Flaws in the NPRM Cannot Be Remedied and Require Withdrawal of
the NPRM.

After the issuance on November 29, 2013 of the NPRM, Tea Party Patriots submitied
Freedom of Information Act (“FOIA”) requests to Treasury and the IRS on December 10, 2013 for
all background documents related to the NPRM in order that we might fully understand the genesis
and meaning of the Proposed Regulations.

Neither Treasury nor the IRS have complied with their statutory FOIA obligations to provide
the responsive documents and have advised us that the documents will not be made available until
April 7, 2014. The FOLA Requests and responses are attached hereto as Attachment A.

Based upon the representation by Treasury (the IRS has yet to respond at all), we have
formally requesied that the IRS and Treasury extend the public comment period for thirty days after
the documents are made available to us.

We hereby renew the request that the Comment Period for the NPRM be extended to a date at
least thirty (30) days after Treasury makes available the underlying documents related to the NPRM.
Our February 4, 2014 letter to you and Secretary Lew is attached hereto as Attachment B and made a
formal part of these comments,



Curiously, though, despite the correspondence with us regarding the date on which related
documents will be made available pursuant to our FOIA request, the Regulations.gov website, (the
official site for thc NPRM and the online filing of comments regarding the Proposed Reguiations),
contains a tab for publication of documents related to the Proposed Regulations. For documents
related to this NPRM, under the tab for “Related Documents”, the IRS and Treasury have stated
“NONE”.!

Clearly, there is something amiss. The government tells the general public that there are “no
related documents” but the IRS and Treasury have adviscd us that it will take until April 7, 2014 to
retrieve and forward the relaled documents to us. Someone is NOT telling the truth.

Tea Party Patriots submitted comments on January 28, 2014, to the Office of Management
and Budget (“OMB”), detailing the deficiencies in the analysis of the Proposed Regulations required
under the Paperwork Reduction Act of 1995 (44 U.S.C. 3507(d)); the Regulatory Flexibility Act (5
U.S.C. chapter 6) and the Administrative Procedures Act (5 U.S.C. chapter 5).

Treasury and the IRS have utterly failed either to acknowledge or address the myriad
recordkeeping, paperwork and compliance burdens these Proposed Regulations would impose on
every citizens group in Lhe country, as detailed in the comments we submitted to OMB. We have
asked OMB to return the Proposed Regulations to Treasury and the IRS for a proper review and
analysis as required under federal law. Our letter to OMB is attached as Attachment C.

And to add to the puzzlement regarding the source, background, related documents and results
of the legally required reviews and analysis of the NPRM, the Regulations.gov website, contains
some curious ‘conclusions’ regarding the Proposed Regulations.

The RS and Treasury have identified the NPRM in terms of its “Priority” as “Substantive,
Nopsignificant”. What does that mean?

As defined in Executive Order 12866, an “economically significant” rulemaking action is one
that will have an annual effect on the economy of $100 million or more or will adversely affect in a
material way the economy, a sector of lthe economy, productivity, competition, jobs, the
environment, public health or safety, or State, local, or tribal governments or communities. The
definition of an “economically significant” rule is similar but not identical to the definition of a
“major” rule under 5 U.S.C. 801 (Pub. L. 104-121), but is considered Significant by the agency.
This category includes rules that the agency anticipates will be reviewed under Executive Order
12866 or rules that are a priority of the agency head. If these Proposcd Regulations are ‘substantive’
— which they certainly are — but are not “significant” to the IRS, Treasury or the Commissioner of
the IRS, then why are we being forced to deal with these at all?

T The Regulations.gov entry {s available: http:
(last accessed February 24, 2014)



Other information on the NPRM’s web page reflect the conclusions of Treasury and the IRS
regarding the NPRM, under the heading of “Unified Agenda” and Regulatory Plan® information:*

Publication Period: Fall 2013

Agenda Stage of Rulemaking: Proposed Rule
Major Rule: Undetermined

Legal Authorities: 26 USC 7805

Legal Deadlines: None

Government Levels Affected: No
Federalism Implications: No

Unfunded Mandates: Undetcrmined
Requires Regulatory Flexibility Analysis: No
Smal] Entities Affected: No

International Impacts: No

Energy Effects: No

Included in Regulatory Plan: No”

What do these ‘conclusions’ on the Regulations.gov websitc mean?

“Major Rule: “Undetermined”.” Is the IRS saying this is not a ‘major rule’? Certainly for
many thousands of social welfare organizations, the Proposed Regulations are a major and
substantial change in the current law. Yet, IRS and Treasury state that whether this is or is not a
‘major rule’ is ‘undetermined’?

“Regulatory Flexibility Analysis Required—No.” This analysis is required by the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) (“the Act”) if the rulemaking action is likely to have a
significant economic impact on a substantial number of small entities as defined by the Act. The
IRS and Treasury concluded “no” analysis was required. Yet the number of small 501(c)(4)
organizations impacted by the NPRM is in the thousands. Why was no proper analysis under the
Regulatory Flexibility Act conducted?

“Small Entities Affected: No.” The IRS and Treasury have simply ignored the thousands
upon thousands of small entities (businesses, governmental jurisdictions, or organizations) which
will be impacted by the NPRM. Even though Treasury and IRS have admitted they conducted no
analysis under the Regulatory Flexibility Act, the agencies should at least acknowledge thete are
actual, real-life effects on a vast number of small entities as a result of the Proposed Regulations,
something the RS and Treasury have refused to do.

And most disturbing of all, the Proposed Regulations were developed ‘off plan’ meaning that
no one other than the small group of drafters, their superiors and some political insiders in the IRS
and Treasury (and maybe other locations) in Washington, D.C., were even aware that these Proposed
Regulations were being developed prior to the announcement two days before Thanksgiving, 2013

2 The Federal Regjster publishes the Unificd Agenda and the Regulatory Flexibility Agenda for each agency

rulemaking and includes the Unified Agenda’s definitions for conclusions regarding proposed regulations,
ublished for public review during the comment period as vequired by law.

” The Regulations.gov enlry is available: hitp://www.regulations.gov/#!docketDetail:D=IRS-2013-0038 (last

accessed February 24, 2014).
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that the NPRM was being issued later in the week, which it was: on the day after Thanksgiving.
See Issa/Jordan Letter (exposing the source and timing of the NPRM and confirming that the
Proposed Regulations were developed “off plan”, under cover of darkness and out-of-sight of the
American people)

The secrecy surrounding the development of the NPRM, completely outside the regulatory
framework and rulemaking plans of Treasury or the IRS, devoid of any of the analyses required by
law to protect citizens and entities against overrcaching federal rulemaking, and the failure of the
IRS and Treasury to note the impact on small organizations, to publish related documents and to
identify this as a Major Rule are procedural deficiencies that are serious, substantial, and
insurmountable. The IRS and Treasury should terminate this rulemaking immediately and should
pot move forward in any manner in promulgating the Proposed Regulations.

In the future, all rulemaking by the IRS and Treasury should conform to the requirements of
federal law applicable to agency rulemaking — with which the IRS apparently believes it is exempt
from having to comply. It is shocking to realize the extent {o which the IRS arrogantly and regularly
disregards its legal obligations under provisions of law enacted by Congress or contained in
Executive Orders. It is certainly the case with this NPRM and 1t is time for the abject lawlessness of
the IRS to cease.

I1. Background of Tea Party Patriots in Relationship to the Proposed Regulations.

As background, the failure of the TRS to process TPP’s application for exempt status in the
same manner as similar applications have been processed for decades prior to 2010 is a violation of
TPP’s constitutional rights and the laws and procedures of the Uniled States — and is deeply
disturbing to our organization, its leaders and our grassroots volunteers across the country.

The TIGTA Report documented the targeting of conservative and tea party organizations for
intensive and differential scrutiny over the past several years, based on the names and missions of
applicant organizations, and ensnared TPP in an IRS web of unlawful, burdensome and intrusive
investigations into our internal operations, programs and activities. See TIGTA Report, pages 5-21.

TPP is suffering these outrageous indignities because our name includes two of the terms
identified on the internal IRS ‘be on the lookout’ (“BOLO”) list... ‘tea party’ and ‘patriots’. Our
application for exempt status for Tea Party Patriots never stood a chance of being reviewed in the
time-honored manner. Indeed, it has not been — and still is not being — handled in the same manner
as the process described in [RS Manual 3.45.1 Processing Employee Plan and Exempt Organization
Determination Applications and User Fees, using the application IRS Form 1024 Application for
Recognition of Exemption under Section 501(a) (Rev. September 1998).

To be clear, Tea Party Patriots has not engaged in political activities. We have made a
conscious effort not to engage in political activities even though we are legally perruitted to do so.
Notwithstanding the fact that Tea Party Patriots has never engaged in political activity, as currently
defined, the new definitions appear to be tailored to stop TPP and other Section 501(c)(4) groups
from engaging in activities that the law does — and should — allow. This unilateral effort by the IRS
to change the current law is startling in its scope and breadth, reaching activities that are not and
should not be defined as candidate-related. The Proposed Regulations are not designed to provide
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clarity, but rather to silence all Section 501(c)(4) organizations — even if the group doesn’t engage in
political activities as that term is commonly understood.

Tea Party Patriots decision(s) to refrain [rom engaging in political activities has, nonetheless,
paid no dividends in terms of obtaining our exempt status from the IRS, which continues to target
our organization and withheld our exempt status determination for reasons that defy understanding
or explanation.

The NPRM was issued, according to the ‘Background’ statement contained in the Notice, in
part because of ‘confusion’ of IRS employces regarding what is and is not ‘political activity’:

“Recently, increased attention has been focused on potential
political campaign intervention by section S01(c)(4)
organizations. A recent IRS report relating to IRS review of
applications for tax-exempt status states that “[o]ne of the
significant challenges with the section 501(c)(4) [application]
review process has been the lack of a clear and concise
definition of ‘political campaign intervention.”” Internal
Revenue Service, “Charting a Path Forward at the IRS: Inijtial
Assessment and Plan of Action” at 20 (June 24, 2013). In
addition, “[t]he distinctjion belween campaign intervention and
social welfare activity, and the measurement of the
organization’s social welfare activities relative to its total
actjvities, have created considerable confusion for both the
public and the JRS in making appropriate section 501(c)(4)
determipations.” Id. at 28. The Treasury Department and the
IRS recognize that both the public and the IRS would benefit
from clearer definitions of these concepts.”

NPRM at 71,536.

The IRS has proposed permanent regulations that would apply to every citizens group in
America as a ‘solution’ to the problems the IRS itself created when it abandoned its normal,
published procedures for processing applications (such as ours) for exempt slatus under Section
501(c)(4) of the IRC. The IRS ilself wreaked havoc internally and externally on a process that had
historically operated without such difficulties for a long time before 2010.

Our organization has not faced any particular challenges in understanding what is and is not
“political activity” as that term has been articulated, explained and understood for decades by the
IRS. See generally Rev. Rul. 78-248, 1978-1 C.B. 154; Rev. Rul. 80-282, 1980-2 C.B. 178; Rev.
Rul. 86-95, 1986-2 C.B. 73; and Rev. Rul. 2007-41, 2007-1 C.B. 1421. And if there was any
question, Tea Party Patriots simply refrained from those activities.

We have operated for the past three years in accordance and compliance with those
understandings and legal guidance. Still, the IRS continued to withhold our letter of determination
of exempt status until yesterday and to now propose regulations that would upend everyone’s
understanding of what does and does not constitute ‘political activities’. The Proposed Regulations
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will make permanent the utter confusion generated by the IRS and which is now proposed to be
inflicted on every social welfare organization from now on. It would seem that the only people on
the planet who do not know and understand the difference between ‘candidate-related political
activity’ and such activilies as grassroots lobbying are the IRS employees: the same IRS employees
who have written and published these quite incomprehensible Proposed Regulations.

Tea Party Patriots reiterates that it has refrained from engaging in political activities or
making expenditures for such activities since it was established in 2010. Indeed, in order to be able
to continue to ensure that Tea Party Patriots remained wholly non-political, in the last year, we
established an independent expenditures political committee, the Tea Party Patriots Citizens Fund
(TPPCF), registered with the Federal Election Commission. All political activities related to TPP are
undertaken by and through the TPPCEF, with funds raised separately for and spent by the PAC, not
through TPP.

The purpose of advising you of these facts is to ensure that neither you, your colleagues in the
IRS or Treasury, or those who fear the tea party citizens movement will be in the slightest confused
by our position on the Proposed Regulations.

We oppose these Proposed Regulations nof because Tea Party Patriots wishes to engage
in political activities (as presently defined); rather, we oppose these Proposed Regulations
because of the permanent damage they would do to the non-political advocacy of every
grassroots citizens organization in America.

And we oppose these Proposed Regulations because we do not believe the IRS should be
engaged at all in attempting to regulate, restrict or encumber the protected First Amendment
rights of the American people.

If enacted into law, the Proposed Regulations would require Tea Party Patriots to develop
substantial and costly procedures for reviewing, tracking, recording, reporting and calculating values
for activities that are, under present law, normal “primary purpose’ activities for a social welfare
organization such as ours. We would be required to:

* Review all programs and activities and apply the new ‘candidate-related political activity’
definitions to every program to ascertain whether TPP’s current programs would or would
not continue to count (in whole or in part) toward TPP’s major/primary purpose;

¢ Track and record the costs of all ‘candidate-related political activities’;

* Develop a methodology (unspecified in the Proposed Regulations) for calculating and
reporting the value of volunteer activities spent on ‘candidate-related political activity’;

* Report to the IRS on our Form 990 our total expenditures for candidatc-related political
activities — including the value of TPP volunteer ‘candidate-related political activities’; and

* Develop sufficient activities and programs that do not qualify as ‘candidate-related political
activities’ and ensure that the appropriate amount is spent on such activities in order to
continue to operate as a Section 501(c)(4) social welfare organization.

All of this will be inflicted on our citizens organization that engages in no political activities
as presently defined in the law — but which would nonetheless be required to revamp its programs
and activities to fit within this new framework that demolishes the ability of a grassroots
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organization such as ours to engage in our fundamental mission of citizen education and
mobilization on policies, legislation and issues.

III. Specific Comments on Certain Proposed Definitions of Candidate-Related Political
Activity.

Tea Party Patriots is not commenting on every flaw in the NPRM; the problems are too
pumerous. Rather, TPP is focusing its substanlive comments on the following essential problems
with the Proposed Regulations.

1. Nonpartisan Voter Registration should always count toward the primary purpose of a
section 501(c)(4) social welfare organization.

The Proposed Regulations define ‘candidate-related political activity® to include the “conduct
of a voter registration drive or ‘get-out-the-vote’ drive”. Prop. Treas. Reg. § 1.501(c)(4)-
1(2)(2)(iii)(5); NPRM at 71,541.

To that specific point, in January, 2006, the Funders Committee for Civic Participation, 2
project of The Proteus Fund (a Section 501(c)(3) public foundation, which Ieverages funding for
liberal and progressive causcs, issued a report Vorer Engagement Evaluation Project, which detailed
the efforts of a number of liberal foundations who engaged in “close collaboration of funders and the
nonprofit organizations that toiled in the field during the 2004 election cycle.” Proteus Fund,
Funders® Committee for Civic Participation and Proteus Fund report on the Voter Engagement
Evaluation Project (issued Jan. 2006). The Report further described the substantial involvement of
Section 501(c)(3) organizations during the 2004 election cycle: “The breadth and intensity of
Section 501(c)(3) voter engagement activity in the 2004 election cycle was enormous.
Approximately 3 million new voters were registered in underrepresented communities by a handful
of national organizations and by hundreds of community-based, faith-based and service provider
organizations. Overall, the voter turnout was the highest since 1968... [FJollowing the election, a
rapid and dramatic decline in funding occurred... The resulting gaps could hinder the ability to
generate and sustain the level of grassroots election-year energy and enthusiasm witnessed in 2004
for future election cycles.” Id. at 2.

What did these liberal groups do (and continue to do)?

1. Register voters
2. Integrate nonpartisan electoral work with issue organizing
3. Effective use of voter lists to enhance field operations

4. Increased coordination of voter engagement activity (voter registration, education,
protection and mobilization).

Id. at 2-3.

* Available on-line at: hitp://funderscommittee.org/files/files/media/resources/VEEP-FINAL.pdf (last accessed
Feb. 15, 2014).
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The IRS Proposed Regulations would allow all exempt organizations — except for Section
501(c)(4) organizations — to continue to engage in nonpartisan voter registration activities, and
expenditures for such activities will be counted toward those organizations’ primary purpose. Only
Section 501(c)(4) organizalions would face the reclassificalion of nonpartisan voter registration to
non-primary purpose activities. Even Section 501(c)(3) organizations could continue to conduct
such activities, notwithstanding the absolute prohibition on partisan campaign intervention by
charitable organizations. Under the NPRM, every type of exempt organization could continue to
engage in nonpartisan voler registration activities — but if a Section 501(c)(4) organization does so,
such expenditures will not count toward the organization’s primary purpose.

What sense docs that make? None, is the answer. It is utterly mystifying to Tea Party Patriots
that, under the Proposed Regulations, if our volunteers set up a card table at a county fair Lo register
people to vote, with zo mention of any candidale, that such activities will no longer count toward the
organization’s primary purpose. How is that possibly ‘candidate-related political activity’?

We have seen this very topic oa the questionnaires sent to hundreds of tea party groups over
the past four years: “did the organization engage in voter registration activities?” Appatently, the
IRS concluded during the past few years that registering people 1o vote is somehow ‘political” and is
to be discouraged by the federal government — but only when such activities ate conducted by Lea
party or conservative 501(c)(4) organizalions, not when carried out by liberal Section 501(c)(3)
organizations.

There have been substantial debates over the past several years regarding efforts to ensure the
integrity of America’s elections by requiring voters to produce photo identification to prove their
identity at the time of voting’. Tea Party Patriots supports efforts to protect the rights of every voter
by ensuring only legally eligible votes are cast.

But one thing on which Tea Party Patriots can agree with liberal commentators who oppose
voter identification laws is this: “As [Dr. Martin Luther] King did, we must develop a national
citizens’ movement to ensure that ... [c]itizens, not politicians, safcguard our voting rights. King’s
approach demonstrates that citizens must protest, lobby and build a mass movement to protect the
right to vole. The power of the vole, mobilized through ongoing initiatives for voter education and
registration, can pressure and compel change from our elected officials”. Marcus Anthony Hunter
commentary, Washington Post, January 20, 2014. (emphasis added).®

The Proposed Regulations would eliminate that citizen power to conduct voter education and
registration. This is nothing short of real voter suppression.

The very idea that the IRS would erect stumbling blocks into voter registration activities is
astonishing. This provision of the NPRM is indicative of the faulty and unconstitutional thinking

5 See, i.e., John Fund “Voter Fraud: We’ve Got Proof It’s Easy”, National Review Online (Jan. 12, 2014)
(available online at: htip://www.nationalreview.con/article/368234/voter-fraud-weve-got-proof-its-easy-john-
fund)(last accessed Feb. 24, 2014); John Fund and Hans von Spakovsky, Who's Counting?: How Fraudsters and
Bureaucrats Put Your Vote at Risk (Encounter Books, 2012).

¢ Article available online at http://www.washingtonpost.com/opinions/voter-suppression-is-a-threat-to-
ali/2014/01/19/abe56154-7fab-11e3-9556-4a4bf7bchd84_story.himl (last accessed Feb. 24, 2014).
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underlying the entirety of the Proposed Regulations, not Lo mention the terrible public policy that it
represents.

2. Nonpartisan Voter Guides, Candidate Forums and Candidate Debates should always
count toward the primary purpose of a Section 501(c)(4) social welfare organization.

The Proposed Regulations include as ‘candidate’ related political activities’ the preparation
or distribution of voter guides that identify candidates or political parties. Prop. Treas. Reg. §
1.501(c)(4)-1(a)(2)(ii))(A)(7); NPRM at 71,541. The Proposed Regulations also include the “hosting
or conducting an event with 30 days of a primary election or 60 days of a general election at which
one or more candidates in such election appear as part of the program” as ‘candidate-relatcd political
activity’. Prop. Treas. Reg. § 1.501(c)(4)-1(a)(2)(1i1)(A)(8); NPRM at 71,541.

As with nonpartisan voter registration, every citizens group is established to advocate or
support something. Whether the organization is formed under Section 501(c)(3), (4), (5), (6), or all
the way through to Section 501(c)(29), there is a purpose to and mission of every organization.
Some or all of those entities have an interest in public policy, issues and/or legislation. There should
never be a rule or a policy or a law that in any way inhibits or discourages any citizens organization,
whatever its designation under the Tax Code, from being able to develop information about the
views and positions of public issues and policies on a nonpartisan basis — and to disseminate that
information to the voting public.

In a nation where commentators bemoan the disinterest of the American people in voting and
elections, why would the IRS interject itself into the midst of the efforts by TPP and hundreds — if
not thousands — of citizens groups to educate themselves and others on the views, records and policy
positions of candidates for office?

Questions pertaining to whether or not tea party and conservative groups prepared or
published voter guides, hosted candidate debates or allowed candidates to address their meetings
have appeared repeatedly in the intrusive questionnaires posed to tea party applicants for exempt
status these past several years. It is clear that the IRS set about to intentionally inhibit citizens
groups from gathering and publishing information about the policy positions of candidates for office
that might be of interest to their members and fellow citizens and to create a hostile environment for
citizens groups in conducting programs Lo help citizens become informed about candidates and their
views on 1ssues.

The NPRM would codify and make permanent this deliberate effort on the part of the IRS to
discourage citizens groups from inquiring of candidates their views and positions on issues and then
disseminating that information to their fellow citizens. It is astounding that the government would
seek to silence this exercise by citizens of their fundamental right to learn and share information
regarding candidates’ views on the issues of the day.

3. Grassroots lobbying should always count toward the primary purpose of a
Section 501(c)(4) social welfare organization, the only true ‘clarity’ is the authentic express
advocacy standard articulated by the US Supreme Court in Buckley v. Valeo.

Under the Proposed Regulations, the definition of ‘candidale-relaled political activity’
includes “any public communication with 30 days of a primary election or 60 days of a general
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election that refers to one or more clearly identified candidates in that election, or, in the case of a
general election, refers to one or more political parties represented in that election.” Prop. Treas.
Reg. § 1.501(c)(4)-1(2)(2)(ii1)(A)2); NPRM at 71,541. According to the NPRM, the Proposed
Regulations take the approach that this provision applies to ‘candidate-related political activity’
“without regard to whether a public communication is intended fo influence the election or some
other, non-electoral action (such as a vote on pending legislation) and without rcgard to whether
such communication was part of a series of similar communications.” NPRM at 71,539.

There should be absolutely no time when TPP is restricted from engaging in public
communications regarding or grassroots lobbying about on any issue of interest to our organization.
TPP should be able to engage in such efforts to influence the public policies of this country
whenever there are decisions to be made by elected and appointed officials on issues TPP and its
members care about — and to do so without being forced to calculate the dates and costs and value of
its many calls to action thal ‘mention’ a sitling legislator within the 30 or 60 days before an election.

The NPRM establishes an arbitrary blackout period during which ordinary grassroots
lobbying activities would be recast as ‘candidate-related political activities’. A grassroots lobbying
effort, urging citizens to conlact their elected representatives on an issue to be decided upon by a
public body, would rot count toward TPP’s primary purpose if it occurs within the 30 days before “a
primary” or 60 days before a general election.

The practical result is that one day a communication is grassroots lobbying, squarely within
the organization’s primary purpose; the very next day, the same communication for the exacl same
purpose would no longer count toward TPP’s primary purpose. That is utter nonsense.

But worse, this is an incumbent-protection racket. The Proposed Regulations would have the
perverse effect of protecting public officials from the citizens by rendering groups such as Tea Parly
Patriots mute during any period when there is an election somewhere in the United States. Indeed,
we have seen in recent weeks that sitting members of the United States Senate are urging the IRS to
‘crack down’ further and to silence citizens organizations even now — because of their fear that the
groups are telling the public how these Senators voted in Washington. See Becket Adams, “Chuck
Schumer Calls on IRS to Crack Down on Tea Parly Funding: ‘Redouble Those Efforts
Immediately,” The Blaze.com (Jan. 24, 2014).”

The First Amendment does not allow the government to usc its power to protect incumbent
officials from the citizens. This provision in the Proposed Regulations is as odious as any part of the
NPRM. It would create a permanent buffer between the voting public and the voting records of
incumbent officials — and the calls by sitting members of Congress to the IRS to ‘do something’ to
protect sitting members of Congress is the very reason the NPRM must be abandoned in ifs entirety.

4. The only way to clarify the rules on ‘political activities’ by Section 501 (c) organizations is
to adopt a real express advocacy standard — as articulated in Buckley v. Valeo almost 40 years ago.

7 Article available here: http://www.theblaze.com/stories/2014/01/24/chuck-schumer-calls-for-irs-to-crack-
down-on-tea-party-funding/ (last accessed Feb. 24, 2014).

11




The Treasury Department and IRS requested comments on how excluding certain grassroots
lobbying is “consistent with thc goal of providing clear rules that avoid fact-intensive
determinations”. NPRM at 71,539.

There is only one way to provide actual ‘clarity’ and which completely “avoids facl-intensive
determinations”, and that is for the IRS to adopt the one true ‘bright line’ rule, articulated by the
United States Supreme Court in the 1976 decision in Buckley v. Valeo, 424 U.S. 1 (1976), in which
the Court charted the guaranteed path to clarity that the NPRM claims it seeks:

“The constitutional deficiencies described in Thomas v. Collins [323 U.S. 516
(1945)] can be avoided only by reading [the statute at issue] as limited to
communications that include explicit words of advocacy of election or defeat
of a candidate... This is the reading of the provision suggested by the
nongovernmental appellees in arguing that "[fJunds spent to propagate one's
views on issues without expressly calling for a candidate's election or defeat
are thus not covered." We agree that, in order to preserve the provision against
invalidation on vagueness grounds, [the statute] must be construed to apply
only to expenditures for communications that, in express terms advocate the
election or defeat of a clearly 1dentified candidate for federal office. [n. 52]”

Id. at 43-44 (emphasis added).

The Buckley Court went on to describe the “express terms” that would advocate the election
or defeat of a clearly identified candidate for federal office in Footnote 52:

“This construction would restrict the application of [the statute at issue)
to communications containing express words of advocacy of election or defeat,
such as ‘vote for,” ‘elect,” ‘support,” ‘cast your ballot for,” ‘Smith for
Congress,” ‘vole against,” ‘defeat,” ‘reject.””

Id. at 44, n.52.

The reason the Supreme Court adopted the real ‘express advocacy’ test was precisely to avoid
constitutionally flawed government regulation of protected First Amendment speech — exactly like
that in the Proposed Regulations and evidenced most clearly in the proposed restrictions on
grassroots lobbying and other public communications about issues, legislation, judicial nominations
or any other subject on which a citizens group might have the temerity to discuss publicly.

The only approach which conforms to the First Amendment’s protection of citizen speech,
and which is 100% clear and easily understandable by all is to adopt a rule which mirrors the
Buckley standard of express advocacy. Expenditures to propagate the views of Tea Party Patriots
that do not expressly call for a candidate’s election or defeat should not be treated as candidate
related political activities, partisan campaign intervention or political activities — or, quite simply, Lo
be subject to the scrutiny of the [RS.

Tea Party Patriots strenuously objects to the definition of “express advocacy” contained in
the NPRM. Prop. Treas. Reg. § 1.501(c)(4)-1(a)(2)(iii)}(A)2), NPRM at 71,541.
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The Proposed Regulations’ definition of “express advocacy” is Orwellian, in that the
definition envisions a “listencr based” understanding, something the Supreme Court in
Buckley absolutely and specifically rejected:

“In short, the supposedly clear-cut distinclion between discussion, laudation,
general advocacy, and solicitation puts the speaker in these circumstances
wholly at the mercy of the varied understanding of his hearers and
consequently of whatever inference may be drawn as to his intent and meaning.

Such a distinction offers no security for free discussion. In these conditions it
blankets with uncertainty whatever may be said. It compels the speaker to
hedge and trim. Id. at 535. See also United States v. Auto. Workers, 352 U.S.
567, 595-596 (1957) (Douglas, J., dissenting); Gitlow v. New York, 268 U.S.
652, 673 (1925) (Holmes, J., dissenting).”

Buckley, 424 U.S. at 43.

The NPRM’s faux definition of ‘express advocacy’ flies directly in the face of the Supreme
Court’s reasoning in adopling an actual ‘bright linc’ standard, as required by the First Amendment.
The Supreme Court articulated an ‘express advocacy’ standard which is the only true definition.

The rewriting of the ‘express advocacy’ standard into the opposite of the Supreme Court’s definition
is completely unacceptable and will be completely driven by the ‘facts and circumstances’ of the
communication, something the IRS claims these Proposed Regulations would climinate.

5. Actual expenditures for programs and activities should be the only measurement of the
percentage of an organization’s primary purpose — and the ‘value’ of volunteer activities should not
be subject to recording, calculation or reporting.

The Proposed Regulations specifically attribute all activity conducted by “volunteers acting
under the organization’s direction or supervision” to the organization for purposes of determining
the organization’s amount of ‘candidate-related political activity’. Prop. Treas. Reg. § 1.501(c)(4)-
1(2)(2)(iii)}(C); NPRM at 71,541.

Tea Party Patriots depends heavily on a vast nctwork of volunteer leaders and activists that
make up our organization nationwide. The Proposed Regulations seem intcnt upon interfering with
the rights of our members and supporters to engage in activities with Tea Party Patriots by virtue of
the NPRM’s inclusion of the value of ‘volunteer’ activities as a component for calculating our
organization’s ‘primary purpose’. NPRM at 71,540-71,541

The inclusion of the value of ‘volunteer activities’ for purposes of calculating our
organization’s ‘primary purpose’ is the primary reason that Tea Party Patriots did not enter into the
‘expedited’ process that Acting Commissioner Werfel offered last summer. Tea Party Patriots Letter
dated June 26, 2013; attached as Attachment D.

For the first time, with no definitions and no legal authority, and contrary to the specific
instructions for preparation of the Form 990, the IRS requested that Tea Party Patriots and countless
other organizations agree as a pre-condition of receiving an “expedited” Letter of Determination of
Exempt Status (after almost three years), to the following (bold added; italics in original):
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“Representations and Specific Instructions

1. During cach past tax year of the organization, during the current tax
year, and during each future tax year in which the organization intends to rely
on a determination Jetter issucd under the optional expedited process, the
organization has spent and anticipates that it will spend 60% or more of both
the organization's total expenditures and its total time (measured by employee
and volunteer hours) on activities that promote the social welfare (within the
meaning of Section 501(c)(4) and the regulations thereunder).

2. During each past tax year of the organization, during the current tax
year, and during each future tax year in which the organization intends to rely
on a determination letter issued under the optional expedited process, the
organization has spent and anticipates that it will spend less than 40% of both
the organization's total expenditures and its total time (measured by employee
and volunteer hours) on direct or indirect participation or intervention in any
political campaign on behalf of (or in opposition to) any candidate for public
office (within the meaning of the regulations under Section 501(c)(4)).

IRS Letter 5228 (Rev. 9-2013). See Attachment D.

Now, the IRS proposes to make that ‘measurement’ permanent for all Section 501(c)(4)
organizations.

Tea Party Patriots strenuously objects to the inclusion of ‘volunteer activities’ or hours in any
measurement of our primary purpose calculations. It is our belief that such inclusion interferes with
our First Amendment rights of association by interjecting the federal government info intrusive
inquiries of our internal operations and activilies in association with our members, grassroots
supporters and volunteers.

Our Section 501(c)(4) organjzation is a group of individuals exercising their freedom of
association. The Supreme Court has reinforced the right of association time after time. See, e.g.,
Gibson v. Florida Legislative Comm., 372 U.S. 539 (1963); Shelton v. Tucker, 364 U.S. 479 (1960);
Bates v. Little Rock, 361 U.S. 516 (1960); NAACP v. Ala. ex rel. Patterson, 357 U.S. 449 (1958). Of
particular relevance here is the right of expressive association, which protects the abilily to associate
to advocate public or private viewpoints. N.Y. State Club Ass'n v. City of New York, 487 U.S. 1, 13
(1988). This right is infringed when organizations must "abandon or alter" aclivities protected by the
First Amendment. Bd. of Dirs. of Rotary Int'l. v. Rotary Club of Duarte, 481 U.S. 537, 548 (1987).

The Supreme Court also has recognized that the right to engage in activities protected by the
First Amendment implies "a corresponding right to associate with others in pursuit of a wide variety
of political, social, economic, educational, religious, and cultural ends." Roberts v. United States
Jaycees, 468 U.S. 609, 622 (1984). For this reason, "impediments to the exercise of one's right to
choose one’s associates can violate the right of association protected by the First Amendment . . . ."
Hishon v. King & Spalding, 467 U.S. 69, 80, n. 4 (1984) (POWELL, J., concurring) (citing NAACP
v. Button, 371 U.S. 415 (1963); NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (1958)).
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Group association and pooling of financial resources, certainly the at the heart of every
Section 501(c)(4) organization, is strictly protected because it “enhances effective advocacy.”
Buckley, 424 U.S. at 65 (quoting Ala. ex rel. Patterson, 357 U.S. at 460). As noted in Buckley, “The
right to join together for the advancement of beliefs and ideas is diluted if it does not include the
right to pool money through contributions, for funds are often essential if ‘advocacy’ is to be truly or
optimally ‘effective.”” Id. at 65-66 (internal citations omitted).

We believe that the provisions related to ‘volunteer activities’ as a component for calculating
adherence to the primary purpose requirements is a dangerous and constitutionally invalid
interference with our First Amendment rights of association.

Adaitionally, there is absolulely nothing about this provision that meets the IRS’s claimed
premise of the NPRM which is ostensibly to provide ‘clarity’ in this process. What, exactly, is
‘clear’ about the provision related to the ‘volunteer’ components of the Proposed Regulations?

As Tea Party Patriots advised OMB in our January 28, 2014 comments, there is absolutely
zero clarity, guidance, information or instruction insofar as the definitions of ‘volunleers’, the
valuation to be assigned to volunteers, the manner in which volunteer time is to be tracked, recorded,
calculated and /or reported. The paperwork and recordkeeping obligations of this provision alone
are mind-boggling.

The proposed inclusion of ‘volunteer activities’ is contrary to current IRS guidance which
presently directs organizations Lo monitor their ‘primary purpose activities’ by tracking program
expenditures. 2013 IRS Form 990 Instructions, Refurn of Organization Exempt From Income Tax, p.
64.% «“2013 Instructions for Schedule C, Form 990 or 990-EZ, Political Campaign and Lobbying
Activities, Department of the Treasury.”

The NPRM would impose a new component requiring that nonprofit organizations include in
their ‘primary purpose’ calculations ‘volunteer activities’; yet, there is no further definition,
guidance, means of measurementi, or other directions as to how such ‘volunteer activities’ are to be
captured, calculated or reporied on the Form 990.

The NPRM is totally silent on exactly ~zow an organization is supposed to perform the
calculations necessary for measuring the value of its ‘volunteer activities’, but at the very least
someone, either organization staff or the volunteers themselves, would be required or expected to
keep time records of the time spent engaged in activities related to the organization, and submit
those 1o the organization. The organization would then have to perform some manner of valuation
of the volunteers’ time spent on its behalf, but not only would the organization be required to obtain
/ maintain the actual time records, but the records would also have to include records of the specific
activities in which the volunteers were engaged. Some of the volunteer activities would count toward
the organization’s ‘primary purpose’ but others would not — and the category of activities that would
NOT count toward an organization’s primary purpose are substantially increased under the NPRM.

* The RS has provided guidance for section 501(c)(4) social welfare organizations on its websile. Life Cycle of
a Social Wellare Organization, IRS.Gov, (accessed January 26, 2014), hitp://www.irs.gov/Charilies-&-Non-
Profits/Other-Non-Profits/Life-Cycle-of-a-Social-Welfare-Organization.
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The recordkecping in this area alone is monstrous and is completely disregarded by Treasury and the
IRS in the NPRM.

And, by extension, the preposterous notion in the NPRM that a public statement by
“volunteers acting under the organization’s direction or supervision” are to be attributed to the
Section 501(c)(4) organization for purposes of calculating the percentage “spent” for primary
purpose activities is burdensome, vague and violates the First Amendment association rights of
every Section 501(c)(4) organization in the country.

There are countless questions that arise from these sections of the NPRM: would the
comments of volunteers posted on their personal social media pages or accounts be attributed to Tea
Parly Patriots? At what point is a volunteer associated with Tea Party Patriots no longer acting or
speaking in association with Tea Party Patriots but rather in his or her individual capacity, as a free
and independent citizen of the United States? What is a guest speaker or a volunteer becomes a
candidate for office after his/her appearance or association with Tea Party Patriots? Is there to be a
retroactive attribution to Tea Party Patriots?

If “clarity” is the watchword of the NPRM, how exaclly does an organization avoid a
comprehensive “facts and circumslances” inquiry into whether a statement by a volunteer is or is not
‘attributable’ to the organization, when that is the case, how far that ‘attribution’ standard extends in
the past or in the future, just for starters? It would appear that, yet again, the Proposed Regulation is
unclear, requiring many more intrusive fact-based inquiries than ever imagined under the current
“facts and circumstances’ test — which is totally contrary to the stated purpose of the NPRM.

IIl. Responses to specific questions posed in the NPRM.

The IRS has requested specific comments on certain questions. Tea Party Patriots hereby
submits its responses to the questions posed:

s The standard under current regulations that considers a tax-exempt social
welfare organization to be operated exclusively for the promotion of social welfare if it
is “primarily” engaged in activities that promote the common good and general welfare
of the people of the community;

1. How this standard should be measured;

2. Whether this standard should be changed;

Tea Party Patriots Comments: Tea Party Patriots submits that political activities by
social welfare organizations do promote the common good and the general welfare of the
people of the community — and all the activities that the IRS proposes to define as ‘candidate-
related political activities’ — other than true Buckley defined express advocacy communications
urging the election or defeat of clearly identified candidates ~ should be counted toward the
primary purpose, social welfare mission of any Section 501(c)(4) organization that engages in
those activities. That would ensure the clarity the IRS claims to be seeking, and would not
impose the substantial recordkeeping and paperwork burdens on organizations that the IRS is
attempting to levy.
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The standard should be measured solely by program expenditures and nof by any
subjective measure such as ‘volunteer hours’ — and the only change in the standard should be
that every activity contained in the NPRM should be recognized as a primary purpose activity,
other than the Buckley standard of express advocacy expenditures supporting or opposing
candidates using express language as described in Buckley.

Insofar as the percentage of Buckley standard expenditures, the present standard that
allows political activities to a limit of 49.9 percent of an organization’s program expenditures is
not a problem and there is no need to change it. Tea Party Patriots does not make any political
expenditures but we respect the rights of other Section 501(c)(4) organizations to make such
expenditures up to the 49.9% of their total program expenditures.

Specific questions regarding ‘paperwork burden’; the IRS has concluded that none of these
proposed regulations will have any impact on any section 501 (c)(4) entity other than the paperwork
that ‘might’ be associated with a c4’s contributions to another entity engaging in CRPA. Clearly, the
IRS has disregarded completely the enormous paperwork burdens that these proposed regulations
will impose upon most section 501(c)(4) entities. The following are the questions posed by the IRS
as required by law regarding potential paperwork burden/impact of proposed federal regulations:

3. Whether the proposed collection of information is necessary for the proper
performance of the functions of the IRS, including whether the information will have practical
utility,

4. The accuracy of the estimated burden associated with the proposed collection
of information;

3. How the quality, utility, and clarity of the information fo be collected may be
enhanced;

6. How the burden of complying with the proposed collection of information may

be minimized, including through forms of information technology.

Tea Party Patriots Comments: Tea Party Patriots has attached to these comments its
January 28, 2014 letter to OMB, in which we detailed the substantial failure of the IRS and
Treasury to conduct an accurate, anthentic analysis of the substantial paperwork burden(s)

that will be imposed on every Section 501(c)(4) organization in America if these the NPRM is
permanently promulgated.

The IRS has recognized that it is proposing an entirely new set of regulations that will be
different from those applicable to 501(c)(3) and other organizations, and different still from the

definitions of section 527 exempt function activity for political organizations. It asks for comments
regarding:

7. Is it beneficial to have a more uniform set of rules relating to political
campaign activity for other 501 (c) tax-exempt organizations; should the same or a similar

approach be adopted in addressing political campaign activities of other section 501(c)
organizations?
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8. The Treasury Department and the IRS request comments on the advisability of
adopting this approach in defining activities that do not further exempt purposes under
sections 501(c)(5) [ labor unions | and 501(c)(6) | business leagues].

9. Should the regulations under section 527 be revised to adopt the same or a
similar approach in defining section 527 exempt function activity?

Tea Party Patriots Comments: It is wholly unacceptable to treat similarly situated
exempt organizations difterently, particularly when the organizations engage in the same
activities. TPP objects to the NPRM in its entirety, and submits that these regulations should
not be imposed on any organization. But as a general and important principle, any regulations
defining ‘political activity’ should be the exact same definitions and applied equally to all
Section 501(c) organizations—ALL of them, from Section 501(c)(3) through Section 501(c)(29).
The definitions should never be different for one group or another. As we pointed out in our
OMB comments, the NPRM would require organizations to keep multiple sets of books
according to the varying definitions within the IRS regulations related to ‘political activities’.
This is ridiculous. And hardly furthers the notion of ‘clarity’.

The regulations require 501 c4 entities to ‘primarily’ engage in ‘social welfare activities’.
Treasury and the IRS pose the question regarding the meaning of “primarily”as used in the current
regulations under section 501(c)(4). The current regulations provide, in part, that an organization is
operated exclusively for the promotion of social welfare within the meaning of section 501(c)(4) if it
is “primarily engaged” in promoting in some way the common good and general welfare of the
people of the community. Treas. Reg. §1.501(c)(4)—1(a)(2)(i). As part of the same 1959 Treasury
decision promulgating the current section 501(c)(4) regulations, regulations under section 501(c)(3)
were adopted containing similar language: “{ajn organization will be regarded as ‘operated
exclusively’ for one or more exempt purposes only if it engages primarily in activities which
accomplish one or more of such exempt purposes specified in section 501(c)(3).” Treas. Reg.
§1.501(c)(3)-1(c)(1). Unlike the section 501(c)(4) regulations, however, the section 501(c)(3)
regulations also provide that “[a]n organization will not be so regarded if more than an
insubstantial part of its activities is not in furtherance of an exempt purpose.” Id.

Some have questioned the use of the “primarily” standard in the section 501 (c)(4) regulations
and suggested that this standard should be changed. The Treasury Department and the IRS are
considering whether the current section 501(c)(4) regulations should be modified in this regard and,
if the “primarily” standard is retained, whether the standard should be defined with more precision
or revised fo mirror the standard under the section 501(c)(3) regulations. Given the potential impact
on organizations currently recognized as described in section 501(c)(4) of any change in the
“primarily” standard, the Treasury Department and the IRS wish to receive comments from a broad
range of organizations before deciding how o proceed. Accordingly, the Treasury Department and
the IRS invite comments from the public on:

10. What proportion of an organization’s activities must promote social welfare
for an organization to qualify under section 501(c)(4)?

11. Should additional limits be imposed on any or all activities that do not further
social welfare?
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12. How should the activities of organizations seeking to qualify as section
501(c)(4) social welfare organizations be measured for these purposes?

Tea Party Patriots Comments: As stated previously, TPP believes that the present law is
sufficient and that the IRS has not legal authority or directive to unilaterally change the law,
absent an Act of Congress. The IRS should nof be in the business of soliciting ideas for
‘additional limits’ to be imposed on Section 501(c)(4) organizations; that is the job of the duly
elected Congress of the United States.

With regard to Question #12 — this is the fundamental problem the IRS caused that
started this entire scandal involving applicants for Section 501(c)(4) status. The IRS should
only review the information contained in the published Form 1024 for purposes of reviewing
the qualifications of organizations as social welfare organizations. The IRS has been and
continues to treat exempt status applications of tea party organizations —~ including Tea Party
Patriots - as ‘program audits’. There was and is no legal authority for the IRS to have
abandoned the published Form 1024, the instructions to the Form 1024 and the process that
had been employed for decades prior to the targeting initiative. The IRS should cease
altogether its efforts to ‘screen’ applicants through the unlawful process in which it has been
engaged these past four years. If an organization submits the Form 1024 that is publicly
available to the American people, together with the duly required materials and information
according to the application form and instructions, and answers under penalty of perjury the
questions posed on the Form 1024, then the application should be processed and approved and
the only information sought is to amplify that which appears on the Form 1024. That was the
process prior to 2010, when the IRS unilaterally rewrote the process and departed compietely
from the Form 1024 and the instructions. That is the legally defined process to which the IRS
should return.

Under the approach in these proposed regulations, CRPA would be subject to what the IRS
describes as “a more definitive rule”, consistent with the goal of providing greater clarity.
According to the IRS, the proposed regulations would identify certain specific activities as
candidate-related political activity. The Treasury Department and the IRS acknowledge that the
approach laken in these proposed regulations, may be both more restrictive and more permissive
than the current approach.

13. Are the proposed regulations “clearer” than the current standards?

14. Is the proposed approach justified by the need to provide greater certainty to
section 501(c)(4) organizations regarding their activities and reduce the need for fact-
intensive deferminations?

Tea Party Patriots Comments: Clearer? There is nothing about the Proposed
Regulations that is ‘clearer’. There is no certainty and no clarity other than the clear and
certain motive to chill the First Amendment rights of all Americans and their citizen
organizations. Where is the certainty? Only that an organization that engages in protected
First Amendment activities such as voter registration, nonpartisan voter guides, legislative
voting records, grassroots lobbying and public statements that seek to educate and inform the
public about the voting records and official actions of their elected representatives will be
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targeted for extinction by the IRS. That is the only certainty and clarity that these Proposed
Regulations provide.

The Proposed Regulations are vague, unclear and will necessitate an even more
intrusive, fact-based inquiry into the inner-workings of every social welfare organization in the
country.

Definition of ‘candidate’. The Treasury Department and the IRS note that defining
“candidate-related political activity” in these proposed regulations to include activities related to
candidates for a broader range of offices (such as activities relating to the appointment or
confirmation of executive branch officials and judicial nominees} is a change from the historical
application in the section 501(c)(4) context of the section 501 (c)(3) standard of political campaign
intervention, which focuses on candidates for elective public office only. See Treas. Reg.
§1.501(c)(3)—1(c)(3)(iii). 1. These proposed regulations instead would apply a definition that
reflects the broader scope of section 527 and that is already applied to a section 501(c)(4)
organization engaged in section 527 exempt function activity through section 527(f).

15. Should the definition of candidate include every public official, local/state
and federal, appointive and elective, as envisioned by these proposed regulations?

Tea Party Patriots’ Comments: NO.

Time period for ‘electioneering communications’. The proposed time period is 30 days before
a primary (or caucus) and 60 days before the general election. Any and all public communications
that refer to, reference, or depict any ‘candidate’ (meaning, any public official) is CRPPA.

16. Should the time period be longer (or shorter)?

17. Should there be particular communications that (regardless of timing) that
are excluded from the definition because they can be presumed to neither influence nor
constitute an attempt fto influence the outcome of an election?

18. How is a proposed exclusion consistent with the goal of providing clear rules
that avoid fact-intensive determinations?

Tea Party Patriots Comments: NO. There should be no reference to ‘clectioneering
communications’ anywhere in the IRS regulations. If there is to be a clear definition, then the
IRS should adopt the Buckley express advocacy standard, that if an expenditures for a
communication expressly advocates the election or defeat of a clearly identified candidate for
office, using words such as vote for, vote against, support, oppose, elect or defeat, then that is a
candidate-related political activity and does not count against the organization’s primary
purpese. And that is true whenever the communication occurs.

That’s it. Simple. Understandable. Clear. No facts or circumstances, no clock or
calendar watching, nothing but clarity.
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Appointive offices treated differently. The Treasury Department and the IRS note that this
rule regarding public communications close in time to an election would not apply to public
communications identifying a candidate for a state or federal appointive office that are made within
a specified number of days before a scheduled appointment, confirmation hearing or vote, or other
selection event.

19. Should a similar rule should apply with respect to communications within a
specified period of time before such a scheduled appointment, confirmation hearing or vote,
or other selection event?

Tea Party Patriots Comments: No. None of this should be included in any IRS
regulations.

Election-related education. The Treasury Department and the IRS acknowledge that under
the facts and circumstances analysis currently used for section 501(c)(4) organizations as well as
for section 501(c)(3) organizations, certain election-related activities (voter guides, candidate
debates, candidate forums) may not be considered political campaign intervention if conducted in a
non-partisan and unbiased manner. However, these determinations are highly fact-intensive.

20. Are there any particular activities conducted by section 501(c)(4)
organizations that should be excepted from the definition of candidate-related political
activity as voter education activity?

21 If so, how would the proposed exception be described to both ensure that
excepted activities are conducted in a non-partisan and unbiased manner and to avoid a fact-
intensive analysis?

Tea Party Patriots Comments: See prior comments contained in this letter.

Activities by Third Parties attributed to section 501(c)(4) organization as CRPA.

22. Whether, and under what circumstances, should malerial posted by a third
party on an interactive part of the organization’s Web site be atiributed to the organization
for purposes of this rule?

Tea Party Patriots Comments: Never. Is the IRS going to hire a battalion of snoops to
peruse our websites? How is that prometing ‘clarity’?

Responsibility for CRPA of a linked website. The Treasury Department and the IRS have
stated in guidance under section 501(c)(3) regarding political campaign intervention thai when u
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charitable organization chooses to establish a link to another Web site, the organization is
responsible for the consequences of establishing and maintaining that link, even if it does not have
control over the content of the linked site. See Rev. Rul. 200741,

23. Should the consequences of establishing and maintaining a link to another
Web site be the same or different as described above for purposes of the proposed definition
of candidate-related political activity?

Tea Party Patriots Comments: See our comments to OMB. No, there should never be a
‘charge’ to an organization for linking to a third party’s website. This is wholly subject to a
‘facts and circumstances’ inquiry into every organization’s website and every link from the
organization’s site to any/all other sites. What is ‘clear’ about that other than that the IRS is
intent upon chilling the First Amendment rights of organizations to disseminate information to
the citizens.

CONCLUSION:

Tea Party Patriots submits these comments in opposition to the Proposed Regulations in their
entirety. Tea Party Patriots hereby requests public hearings to be conducted throughout the United
States and both of the undersigned hereby request the opportunity to testify at any and all public
hearings scheduled to discuss the Proposed Regulations.

Please contact the undersigned at the number below if you have questions regarding these
comments.

Sincerely,

Beth Martin, President
Tea Party Patriots, Inc.
1025 Rose Creek Dr; STE 620-322
Woodstock, GA 30189

e Meac

Cleta Mitchell, Esq., Counsel
Tea Party Patriots, Inc.

¢/o FOLEY & LARDNER, LLP
3000 K Street, NW #600
Washington, DC 20007
(202) 295-4081 (ofc)
cmitchell@foley.com

22



Attachment A:

FOIA Requests by Tea Party Patriots to the Treasury Department and the Internal Revenue

Service and Respective Responses




FOIA REQUEST TO TREASURY



. ATTORNEYS AT LAW
. WASHIMGTON hRBOUR
200D K STREET, N W,

SITE 600
FOLEY & LARDNER LLP WASHINGTON, D €. 200D7-5109
TELEPHOVE: 202.672.5300
FACS'MILE: 202 572.5369
WWIWLFOLEY.CCV.

FACSIMILE TRANSMISSION

Total # of Pages 6 (including this page)

. TO: ‘ PHONE #: FAX #:

‘Hugh Gilmote. Director ] L any09
| Disclosure Sves /FOIA/Dept. ol the Treasury 202-622-3895

S N
|
I

From: Cleta Milchell, Esq.
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;&,ﬁ ATTORNEYS AT LAW

WASHINGTON HARBOUR
FOLEY & LARDNER LLP 3000 K STREET, N W,
HUITE 600
WASHING 10N, D C. 2005 7 5309
2026725330 TeL
December 10, 2013 202.672.5389 FAX
fotey.com

Via Fax (202) 622-3895

Flugh Gilmore, Director, Disclosure Services
FOIA/PA Request

Disclosure Services

Deparmment of the Treasury

Washington. D.C. 20220

Re: Frcedom of Information Act Request

Dear Mr. Gilmore:

Pursuant (o the Freedom of Information Act ("FOILA™), 5 1J.S.C. § 552, and (he
implementing regulations of the Department of the Treasury (the “Department”), 31 CFR Part 1,
Subpart A, T am requesting copies of all Department records related to the following topics:

[ IRS News Release 2013-92, Nov. 26, 2013 and Notice of Proposed Rulemaking. Reg-
134417-13 (~Guidance for Tax-Exempt Social Welfare Organizations on Candidale-Related Political
Activities™) 78 IFed. Reg. 71535-71542 (Nov. 29, 2013) (collectively, the “Guidance™) and all
records, communications, directives, minutes or reports of stafi/task {orce meetings, drafls, internal
commentary, proposals, memoranda rclating thercto.

2. Political activitics of social wellare organizations or business leagues., any wpics
contained in the Guidance, any definition containing any aspect of “palitical™ or “lobbying™ for any
purpose from January 1, 2008 to present and all records, communications, directives, minutes or
reports of stalf/lask force meetings, drafls, internal commenlary, proposals, memoranda relating
thereto.

3. The Treasury Inspector General lor Tax Administration Report, “Inappropriate
Criteria Were Used to Identify Tax-Exempt Applications for Review” (Reference Number 2013-10-
033) (issued May 14, 2013) (the “Report™) and all records. communications, directives, minutes or
reports of staff/task force meetings, drafts, internal commentary, proposals, memoranda relating
thercto, including but nol limited Lo the use and reliance on the criteria in the Repornt for purposes of
the development of the Guidance.

BOSTON JACKRSDNWALLE MILWALKEE SAN DLEGO SHISCN VALLEY
BARUSSIELS LOS ANGELES NEW VORK SaN DIEGD/DEL MAR IALLANASSEE
CrICAGO MADISGN ORLANDD SAN FRANCISCO TAMPA
DETROIT AIAMI SACRAMENTO SHANGRA TDHYO

WASHINGTON, D &
4812-4568-0151.1
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FOLEY 8 LARDNZR LLP

Department of the Treasury
December 10, 2013
Page 2

This request includes (but is not limited (0) the following:

a. Cormrespondence 1o / from any agent, employee. or representative ol the Department
with any outside federal or state agency, educational or policy organization, any other organization,
private entity or individual related to the Guidance (including, but not limited to the White House,
Executive Office of the President, White House Counsel’s uffice, Federal Elections Commnission,
other federal agencies, state agencies, Cangressional Commitiees, and Members of Congress).

b. Internal Department documents, memorandums, and communications between or
among any agent, employee, representative of the Department.

c. All records, communications, directives, minules or reports of s1aff/task force
meetings, drafts, internal commentary, proposals, memoranda, of the following individuals and
groups of individuals: Treasury Sceretary Jack Lew, Treasury Assistant Secretary for Tax Policy
Mark J. Mazur; cmployees, contractors and representatives of any of the Treasury Offices, including
and not limited to the General Counsel’s Office and the Secretary’s executive office,

d. All records and communications of Acting Commissioner of the Inlernal Revenue
Service Danny Werfel, William Wilkins, and Amy F. Giuliano any employee, contractor or
representative of the Internal Revenue Scrvice with any employecs, contractors and representatives
ol any of the Treasury Qffices.

For purposes of this request, “records™ mean correspondence, documents,
information, memoranda, letters, records, reports, drafts, communications, statements, audits, lists of
nanies, applications, diskettes, letters, expense Jogs and receipls, calendar or diary logs, records of
communications, telephone message records, facsimite logs, call sheets, tape recordings,
video/mavie recordings, notes, examinations, opinions, foldcrs, files, books, manuals,
pamphlets, forms, drawings, charts, photographs, and handwritten or typed notes, facsimile
transmissions, electronic matl, tapes and all olther documents or writings and things in the
posscssion, control or custody of [RS or contractors working fer JRS.

[f any responsive record or portion thereot is claimed to be exempt from production
under FOIA, sufficient identifying information (with respect to each allegedly exempt record or
portion thereof) must be provided to allow the assessment of the propriety of the claimed exemption.
Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir 1973), cers denied, 415 U8, 977 (1874). For all records
responsive 1o these requests that are not produced based on an asserted exemption from disclosure,
please prepare a privilege and/or exemption log desertbing, at a minimum: (1) the type of record
withheld; () the date(s) of the creation ul the record: (iii) the subject of the record; (1v) the identity
of the author and all recipients of the records; and (v) a detaited description af the hasis upon which
IRS is withholding the record (e.g., the claim of privilege, FOIA exemption, ete.). To the extent any
responsive documents are withheld based upon a claim of privilege or other exemption from
disclosure, pleasc produce redacted copies of all non-privileged or non-exempt factual material
contained within such docunients.

4812-4968-0151.1
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Department of the Treasury
Dceember 10, 2013
Page 3

I confirm in advance my willingness to pay for all reasonable costs associated with
searching for and copying these records. However, should these costs exceed $25,000, | ask that you
contact me prior 10 proceeding.

My associate, Jason Kohout. and other attorneys trom the law tirm of Foley &
Lardner LLP arc assisting with me with this request and I have authorized them to communicale
with you on my hehalf.

Please direct any inquiries, notices, or detetmination to me at 202.295.4081. Thank
you for your anticipated assistance.

Sincerely, .

M1t Dl ch

Cleta Mitchell, fisq.

[nclosure

4812-4968-0151.1



TREASURY INSPECTOR GENERAL FOR TAX ADMINISTRATION
) (.i--: S

Inappropriate Criteria Were Used fo
Ildentify Tax-Exempt Applications for Review

May 14, 2013

Reference Number: 2013-10-053

This report has cleared the Treasury Inspeclar General for Tax Administration disclosure review process
and information determined {o be restricled from public release has been redacted from this document.

Redaction Legend:
1 = Tax Return/Relum Information

L — e ——————————— oo
Phone Number [ 202-622-6500

Website | http/www.treasuvry.gov/tigta



Inappropriafe Criteria Were Used fo
Identify Tax-Exempt Applications for Review

Results of Review

The Determinations Unit Used Inappropriate Criteria to Identify
Potential Political Cases

The Deternninations Unit developed and used inappropriale criteria to identify applications from
organizations wilh the words Tea Party in their names. These applications (hereaficr referred (0
as potential political cases)'' were forwarded to a team of specialists' tor review. Subsequently,
the Determinations Unil expanded the criteria Lo inappropriately include organizations with aother
speeific names (Patriots and 9/12) or policy posttions. While the criteria used by the
Delerminations Unit specitied paclicular organization names, the tcam of specialists was also
processing applications from groups with names other than those {dentified in the cnieria. The
inappropnate and changing criteria may have Jed (o inconsistent treatment of organizations
applying for tax-exemplt status. For example. we identificd some organizations” applications
with evidence of significant political campaign intervention that were not forwarded to the team
of specialists for processing but should have been. We also identified applicauons that were
forwarded to the teamn of specialisis but did not have indications of significant political campaign
intcrvention. A lf applications that were forwarded to the team of specialists experienced
subsiantial delays in processing. Although the IRS has taken some action, it will need to do
more so that the public has reasonable assurance that applications are processed without
unreasonable delay in a fair and impartial manner in the future,

Criteria for selecting applications inappropriately identified orqanizations based
on their names and policy positions

The Determiinations Unjt developed and began using criteria (o identify potential poliical vases
tor review that inappropriately identified specific groups applying for tax-cxempt status based on
their names or policy positions instead of developing crileria based on tax-exermpt laws and
Treasury Regulations.

o o A o AR ko o KR R oK IR TR SRR | R AR R R R Ok N RO K RO R ORI R Xk Nk
A K E R TOR FOR FHOR K Ak R G R OF KR | ok 8 ok Tk ko R o RO OR R F R R ORI RO Ok bR

*F*E - According 1o medid Teports, some organizations were classified as L.R.C. § 501(c){4)
social welfare orgamzations but operated like political organszations, ¥¥*#¥¥¥ ¥ [okxaokddx

Y Undl July 2011, the Rulings and Agreemens office 1¢ferred (© Hhese vases as Tea Pany cases. Alcrwards, the
CO function referred to these cases as advocacy cases.

" tnitially, the team conststed of ane specialist, but it was expanded (o several specialists in December 201 L. The
EO function referred to this team ag the advocacy weam,

Page 5



DEPARTMENT OF THE TREASURY
WASHINGTON, D.C. 20220

December 20, 2013
RE: 2013-12-071

Cleta Mitchell, Esq.

Foley & Lardner LLP
Washington Harbour

3000 K. St., N.W. — Suite 800
Washington, DC 20007-5109

Dear Ms. Mitchell:

This concerns your Freedom of Information Act (FOIA) request of December 10, 2013,
which was e-mailed to Hugh Gilmore with the U.S. Department of the Treasury. You
have requested records concerning IRS News Release 2013-92, November 26, 2013
and Notice of Proposed Ruiemaking, Reg. 134417-13; political activities of social
welfare organizations or business leagues and the Treasury Inspector General for Tax
Administration Report, “Inappropriate Criteria Were Used to Identify Tax-Exempt
Applications Report for Review". A copy of your request is enclosed.

We have initiated a search for records that would be responsive to your request. We
will make every effort to provide you with a timely response; however, please be
advised that unusual circumstances exist regarding a search and review of the
information requested due to consuitation required between two or more program
offices and the timeframe of the requested records. This will require an additional
processing extension of ten (10) days.

Further inquiries concerning this request should make reference to the identification
number at the top of this letter and should be faxed to 202/622-3895 or mailed to:

FOIA Request

Disclosure Services
Department of the Treasury
Washington, DC 20220

Sincerely,
Cigaay slgnad by Ayan Lauww

O craRyan Law, orOinclorure
Sarvrcer, purUS, Depadment of
the Treasory,

emallf DIt reasury.gov, c=US

Qatr, 20111223 1446:55 051"
Ryan Law
Director, Disclosure Services
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ZFOLEY
% ATTORNEYS AT LAW

WASHINGTON HARBOUR
FOLEY & LARDNER LLP 3000 K STREEY, N W.

SUITE 600
WASHINGTON, D.C. 200G7-5108
202.672 5300 TEL

January 6, 2013 202.672.5398 FAX
foley com

Via Fax & CERTIFIED MAIL
CERTIFIED MAIL No.: 7007 1490 0003 8436 0903

Ryan Law

Director. Disclosure Services
FOLA Request

Disclosure Services
Department of the Treasury
Washington D.C. 20220
Fax: 202-622-3895

Re: Freedom of Information Act Request 20713-{2-071

Dear Mr. Law:

I am in receipt of your December 20, 2013 letter regarding the above-referenced
Freedom of Information Act request. Your letter stales thal unusual circumstances exist with regard
to the FOIA request.

Please commence production of responsive documents and records ag soon as
possible, even if your search is incomplete, T expect that production can begin before the required
response datc of January 9" (20 business days after the request is received). If production is not
completed by that date, [ ask that you advisc us as to the status of the search at that time and
continuc to produce responsive documents and records by the required dale under an extension (10
business days aller the original deadline (January 24™).

Pleage direct any inquiries, notices, or determination to me at 202.295,4081. Thank
vou for your anticipated assistance.

Sincerely,

Cleta Mitchell, Esq.

BOSTON JACASONYILLE MILWAUXEE SAN DIEGD SILCLN VALLEY
BRUSSELS LOS ANGELZS NEW (0K SAN DIEGD/DEL M4R TALLAHASESEE
ChICAGG MADISZN ORLANCC SAN FRANCISCD TaMPA
DETROIT MIAM] SACRANENTO SHANGHAI TOKYO

WASH.NGTOA, DB.C

4821.7010-0503 1



DEPARTMENT OF THE TREASURY
INTERNAL REVENUE SERVICE
WASBHINGTON, DC 20224

PRIVACY, COVERNMENTAL
LIAIBON AND DiSCLOSURE

January 6, 2014

Cleta Mitchell

Foley & Lardner LLP
Washington Harbour

3000 K St Nw, Ste 600
Washington, DC 20007-5109

Dear Cleta Mitcheill:

I'am responding to your Freedom of Information Act (FOJA) request dated December
10, 2013 that we received on December 12, 2013,

| am unable to send the information you requested by January 13, 2014, which is the 20
business-day period allowed by law. | apologize for any inconvenience this delay may
cause.

STATUTORY EXTENSION OF TIME FOR RESPONSE

The FOIA allows an additional ten-day statutory extension in certain circumstances. To
complete your request | need additional time to search for, collect, and review
responsive records from other locations. We have extended the statutory response
date to January 28, 2014, after which you can file suit. An administrative appeal is
limited to a denial of records, so it does not apply in this situation,

REQUEST FOR ADDITIONAL EXTENSION OF TIME

Unfortunately, we will still be unable to locate and consider release of the requested
records by January 28, 2014, We have extended the response date to April 7, 2014
when we believe we can provide a final response.

You do not need to reply to this letter if you agree to this extension. You may wish to
consider limiting the scope of your request so that we can process it more quickly. If
you want to limit your request, please contact the individual named below. If we
subsequentily deny your request, you still have the right to file an administrative appeal.

You may file suit if you do not agree to an extension beyond the statutory period. Your
suit may be filed in the U.S. District Court:

Where you reside or have your principal place of business

JANT 3 204



Where the records are located, or
in the District of Columbia

You may file suit after January 28, 2014. Your complaint will be treated according to the
Federal Rules of Civil Procedure applicable to actions against an agency of the United
States. These procedures require that the IRS be notified of the pending suit through
service of process, which should be directed to:

Commissioner of Internal Revenue
Attention: CC:PA: Br 6/7

1111 Constitution Avenue, NW
Washington, D.C. 20224

The FOIA provides access to existing records. Extending the time period for
responding to your request will not delay or postpone any administrative, examination,
investigation or collection action.

If you have any questions piease call me at (801) 620-7638 or write to: Internal
Revenue Service, HQ Disclosure, 2980 Brandywine Road, Stop 211, Chambiee, GA
30341. Please refer {o case number F14347-0041.

Sincerely,
- 2;';‘ i)

Oenise Higley

Tax Law Specialist

Badge No. 1000142331

Headquarters (HQ) Disclosure FOIA Group
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F;ﬁ AYTORNEYS AT LAW
sy WASHINGTON HARBOUR
W 3000 K STREET, N W.

SUITE 600
FOLEY & LARDNER LLP WASHINGTCN, D.C. 20007-5109

202 672 5300 YEL
December 10, 2013 202.672.5399 FAX
foley.com

VIiA OVERNIGHT MAJL
TRACKING NO.: 7973-5820-5562

Pavla Curren

Internal Revenue Service

Attn: Disclosure Scanning Operation
4800 Buford Hwy — Stop 93A
Chamblee, GA 39901-0093

Re: Frcedom of [nformation Act Request

Dear Ms. Curren:

Pursuant to the Freedom of Information Act (“FOIA™), SU.S5.C. § 552, and the
implementing regulations of the Internal Revenue Service (“IRS™), 26 C.F.R, Section 601.702, ] am
requesting copics of the following RS records:

I, All records related to IRS News Release 2013-92, Nov. 26, 2013 and Nuotice off
Proposed Rulemaking, Reg-134417-13 (*Guidance for Tax-Exempl Social Weltare Organizations on
Candidate-Relaled Political Activities”) 78 Fed. Reg. 71535-71542 (Nov. 29, 2013) (collectively, the
“Guidance™), ncluding but not limited to the {ollowing:

a. Correspondence to / from any agent, employee, ot representative of the IRS
with any outside fcdceral or state agency, cducational or policy organization, any other
organization, private entity or individual related (o the Guidance (including, but not limited

- o the White House, Execufive Office of the President, Whife House Counsel’s office,
Federal Elections Commission. osher federal agencics, state agencics, Congressional
Committees, and Members of Congress).

b. Internal IRS documents, memorandums, and communications between or
among any agent, employee, representative of the IRS, including, but not limited to, Danny
Werfel, William Wilkins, and Amy F. Giuliano related to the Guidance.

2. All records, communications, directives, minutes or reports of staff/task force
meetings, drafts, intcrnal commentary, proposals, mcmoraada relating to political activitics of social
welfare organizations and the topics contaned in the Guidance from January ), 2008 10 present,

3. All records related to consideration and standards for processing tax-exempt status of
organizations classified, denoted, or otherwise set apart by the [RS as “potential political cases” as
deseribed in the May 14, 2013 Treasury Inspeclor General for Tax Administration Report,
“Inappropriate Criteria Were Used 1o Tdentify Tax-Exempt Applications for Review™ (Reference

BCSTON JACKSONVILIE MILWAUKEE SAN DIZGO SILCON VALLEY
BRUSSE.S LOS ANGELES NFW YCRK BAN DIEGU/DEL MAR JALANASSEE
CRICAGD MADISON ORANDO 5AN FRANCISCG TAMPA
DETROIN MUAMI SACHAMENTD SHANGHAL TOKYO

WASHINGTON, D.C
4812-4968-0151 1
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FOLEY & LARTNER LLP

internal Revenue Service
Dccomber 10, 2013
Page 2

Number 2013-10-053) (the “Report™) that were used, or in any way relied upon, for the development
ol the Guidance. See attached for page 5 of the Report.

For purposes of this request, “records” mean correspondence, documents,
information, memoranda, letters, records, reports, dralts, conmunications, statements, audits, lists of
namcs, applicalions, diskettes, leiters, expense logs and receipts, calendar or diary logs, records of
communications. telephone message records, facsimile logs, call sheets, tape recardings,
video/mavic recordings, notes, examinations, opinions, folders, files, books, manuals,
pamphlets, forms, drawings, charts, pholographs, and handwrillen or typed notes, facsimile
transmissions, electronic mail, tapes and all other documents or writings and things in the
possession, control or custody of [RS or contractors working for [RS.

If any responsive record or portion thereof 1s claimed to be exempt from production
under FOIA, sufficient identifying information (with respect to each allegedly exempt record or
portion thereol) must be provided to allow the assessment of the propriety of the claimed excmption.
Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir 1973), cert denied. 415 U.S. 977 (1974). For all records
responsive to these requests that are not produced based on an asserted exemption from disclasure,
please prepare a privilege and/or exemption log describing, at a minimum: (1) the type of record
withheld; (11) the date(s) of the creation of the record; (iii) the subject of the record; (iv) the \dentity
of the author and all reeipients of the records; and (v) a detailed description of the basis npon which
IRS is withholding the record (e g, the claim of privilege, FOIA exemption, ete.). To the cxtent any
rcspansive documents are withheld based upon a claim of privilege or other exemption from
disclosure, please produce redacted copies of all non-privileged or non-exempt lactual material
contained within such documents.

[ confirm in advance my willingness to pay for all reasonable costs associated with
searching for and copving these records. However, should these costs exceed $25,000, 1 ask that you
conlact me prior fo proceeding.

My associate, Jason Kohout, and other attorneys from the law [irm of Foley &
[.ardner LLP are assisting with me with this request and [ have authorized them to communicate
with you on my behalf,

Please direct any inquiries. notices, or detcrmination to me at 202.295.4081. Thank
you for your anticipated assistance.

Sincerely, :

i Narehsf

Cleta Mitchell, Esq.
Enclosure

4812-4968-0151.1
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Inappropriate Criteria Were Used fo
tdentlfy Tax-Exempt Applications for Review

Results of Review

The Determinations Unit Used Inappropriate Criteria to Identify
Potential Political Cases

The Determinations Unit developed and used inappropriate criteria to identify applications from
organizations with the words Tea Party in their names. Thesc applications (hereafter referred to
as potential political cases)' were forwarded 1o a team of specialists™ for review. Subsequently,
the Determinations Unit ¢xpanded the criteria to inappropriately include organizations with other
specific names (Patriots and 9/12) or policy positions. While the criteria used by the
Determinations Unit specified patticular organization names, the team of specialists was aiso
processing applications from groups with names other than those identified in the criteria. The
inappropriate and changing criterid may have led to inconsistent treatment of organizations
applying for tax-exempt status. For example, we identifted some orgunizations' appiications
with evidence of significant political campaign intervention that were not forwarded to the leam
of specialists for processing but should have been. We also identified applications that were
forwarded to the team of specialists but did not have indications of signtficant political campuign
intervention. All applications that were forwarded Lo the team of specialists experienced
substantial delays in processing. Although the IRS has taken some action. it will need 1o do
more so that the public has reasonable assurance that applications are processed without
unreasonable delay in a fair and impariial manner in the future.

Criteria for selecting applications inapproptriately identified orqanizations based
on their names and policy positions

The Detenninations Unit developed and began using criteria to identify potential political cases
for review that inappropriately identified specific groups applying for tax-excerpt status hased on
their names or pohey positions instead of developing eriteria bascd on tax-exempl laws and
Treasury Regulations.

4 KR A AR R AR AORAKAORH OR b R R R A % R OR R R ORTROR R R Ok R KRR R Rk sk ok K
sk e oK sk TR KRR K RO TOR | ORI OR 0K HOR R R Ok R R Kk e R ok Rk kR bk
*xee According to media reports, some organizations were classified as LR.C. § 501(c)(4)
social welfare organizations but aperated like political organizationg, *#*#¢¥¥=x phakrr st

HUnul July 2011, the Rulings and Agreements office referred 1o these cases as Tea Panty cases. Aflerwards., the
FO funcrion referred to these cases as advocacy cases.
" Inirially, the team consistzd of once specialist, bul it was expanded o several specialists in December 2011, The

EQO function referred w this eam as the advocscy team.

Page 5



tan 6, 20314
Tnank you, Denise.

And to be clear, we want the records/docurnents related Lo any farmal/informal task force(s), staff
groups that were 2stablished or formed any time wince Jan 1, 2008 whose defiberations and discussions
form anv san of the basis of the proposed rufes / NPRM 1o which we refer as the “Guidance”. Hope
that makes sense

Thank yvou! Cleta

Ciata Michell, Esa
Foisy & Lardner, LLP
2000 K Street NW #6Q0
Washington, DC 20007
(202) 295-4081 (airect)
(2072) 431-1830 {call)
(202) 672-52389 ({{ax)
ciuitchell@foley.conmi

From: Higley Denise [mailto:Denise.Higley@irs.qov]
Sent: Monday, January 06, 2014 2:13 PM

To: Mitchell, Cleta

Subject: FOIA Request F14347-0041

Cleta,

Per our phone conversation today pertaining to your Freedom of Information Act (FOIA) request dated
December 10, 2013, this is to confirm our conversation pertaining to item two of your request. The
January 1, 2008, date listed in item two is an arbitrary date. The records you are seeking are any and all
communication, etc., from the inception of any task force and/or team that was put together relating lo the
preparation of the Notice of Proposed Rulemaking, Reg-134417-13 (Guidance for Tax-Exempt Social
Welfare Organizations on Candidate-Related Political Activities) 78 Fed. Reg 71535-71542.

in other words, a search will be conducted to provide any and all records our agency has that relates
to the creation of both the IRS News Release 2013-92 and also the Notice of Proposed Rulemaking Reg-
134417-13.

Thank you for your time and clarification regarding this FOIA request. The case number assigned to your
request is F14347-0041.

Denice /%}z/@f

Tax Law Specialist

HQ Disclosure Office FOIA
M/S 7000

1973 N Rulon White Blvd
Ogden, UT 84404
801-620-7638 fax: 801-620-7676
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o ATTORNEYS AT LAW
™ WASHINGTON HARBOUR
3000 K STREET. N.W.
SUITE 600
FOLEY & LARDNER LLP WASHINGTON. D.C. 20007-5109
202.672.5300 TEL

202.872.5399 FAX
WWW.FOLEY.COM

WRITER'S DIRZCT LINE
202.295.4081
cmitchell@foley.com EMAIL

CLIENT/MATTER NUMBER
10580470101

February 4, 2014

VIA HAND-DELIVERY

The Honorable Jack Lew
Secretary of the Treasury
1500 Pennsylvania Ave., NW
Washington, DC 20220

The Honorable John Koskinen
Commissioner

Internal Revenue Service

1111 Constitution Ave,, NW
Washington, DC 20224

Re:  Request for Extension of Deadline for Filing Public Comments
regarding IRS Notice of Proposed Rulemaking for Section
501(c)(4) Organizations

Dear Sirs:

On behalf of Tea Party Patriots, a not-for-profit grassroots citizens organization, we hereby
request that the Department of Treasury (“Treasury”) and the Internal Revenue Service (“IRS™)
extend the deadline for filing public comments regarding the IRS Notice of Proposed Rulemaking
for Section 501(¢)(4) organizations (“the NPRM™) until a dalte gfier your departments have complied
with the Freedom of Information Act requests filed by the undersigned on December 10, 2013 (“Tea
Party Patriots FOIA Requests™).

Attached please find the Tea Party Patriots FOIA requests filed on December 10, 2013 with
both of your departments and the “responses” received to date.

The deadiine for public comments regarding the NPRM is February 27, 2014; however,
Treasury has indicated that it will not provide responsive documents regarding the NPRM until April
7, 2014 and we have yet to receive any documents from the IRS or even any indication as to when
responsive documents will be forthcoming.

The NPRM has provided zero documents at the public website where such background
documents related to a rulemaking are normally posted.

BOSTON JACKSONVILLE MILWAUKEE SAN DIEGO TALLARASSEE
BRUSSELS LOS ANGELES NEW YORK SAN FRANCISCO TAMPA
CHICAGO MADISON ORLANDO SHANGHAI TOKYO

DETROIT MIAMI SACRAMENTO SILICON VALLEY WASRINGTON. D.C.
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In fact, the Regulations.gov website tab for “Related Documents” states that there are
“none”. See hitp://www.regulations.gov/#!documentDetail;D=IRS-2013-0038-000]. Accessed
[February 4, 2014,

Accordingly, we hereby request that the deadline for public comments regarding the NPRM
be extended until at least thirty (30) days after Treasury and the IRS make public all documents and
materials related to the NPRM, in order that the public can be fully informed as to the meaning,
development and origins of the proposed regulations.

We should not have to [ile suit against your agencies simply to obtain what is lawfully
required of your agencies (o furnish and which is necessary information for us to fully understand
the NPRM and to formulate proper comments regarding the proposed regulations.

Please contact me at (202) 295-4081 if you have questions regarding this request.

Sincerely

/\/Z AAM l/u(j/‘d /!k A Ll/

Cleta MucheIL Esq., Counsel
Tea Party Patriots

cc: Ms. Jenny Beth Martin, President
Tea Party Patriots
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[ | ATTORNEYS AT LAW
. WASHINGTON HARBOUR
3000 K STREET, N.W

SUITE 800
FOLEY & LARDNER LLP WASHINGTON, 0.C. 20007-5109

202.872.530D TEL
202.672.5359 FAX
WWW.FOLEY.COM

WRITER'S DIRECT LINE
202.295.4081
cmitchell@folay.com EMAI_

CLIENT/MATTER NUMBER
8981000100

January 28, 2014

Office of Management & Budpet
Attn: Desk Officer {or the
Departmenti of the Treasury
Office of Information & Regulatory Affairs
Washingtlon, DC 20503

Re: Re: Comments on the Collection of Information under the
Proposed Guidance for Tax-Exempt Social Wclfare
Organizations (“the NPRM”)

To Whom It May Concern:

On behalf of Tea Party Partriots, Inc. and FreedomWorks, Inc., the undersigned hereby
submits these comments. As a practicing attorney in Washington, D.C., representing a multitude of
non-profit citizens organizations, including the two 501(c)(4) tax exempt social welfare
organizations on whose behalf these comments are submitted, these comments are reflective of the
signiticant reporting and recordkeeping burdens that will be imposed on a substantial number of
Section 501(c)(4) social welfarc orgamizations if the NPRM is adopted as final regulations of the
Internal Revenue Service (“IRS™). See 78 F.R. 71535; Intemal Revenue Service Bulletin 2013-52,
December 23, 2013.

Tca Party Patriots, Inc. is a grassroots citizens organization that applied in December,
2010 for 1ax exempt status as a 501(c)(4) social welfare organization and is s/i{/ awaiting a Letter of
Determination of Exempt Status from the Intemal Revenue Service (“IRS™). Tea Party Patriotls has
an interest in the NPRM by virtue of the fact that it has functioned as a social welfare exempt
organization in accordance with the published rules and guidance of the IRS for more than three (3)
years and appears to have a better understanding of the applicable law and parameters governing its
operations than the IRS ecmployecs and agents who have as yel been unable to make a decision
rcgarding Tea Party Patriols’ application for exempt status, despite multiple rounds of intrusive and
burdensome questions and inquiries about the organization.

FreedomWorks, Inc. is a grassrools ¢itizens organization founded in 1984 and recognized
as a tax exempt social welfare organization under Section 501(c)(4) of the Internal Revenue Code
for the past thirty (30) years. The NPRM will substantially disrupt the operations and aclivities of
FreedomWorks in which the organization has engaged for more than three decades.

BOSTON SACKSONVILLE MILWAUKEE SAN DIEGO TALLAHASSEE
BRUSSELS LOS ANGELES NEW YORK SAN FRANCISCO TAMPA
CRICAGO MADISON ORLANDO SHANGHAI TOKYQD

DETROIT MIAMI SACRAMENTO SILICON VALLEY WASHINGTON, D C.
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[fissued in final form and upheld on judicial review, the NPRM would undermine the
mission and existence of both o these organizations by reclassifying as “candidate-related political
activities’ their core First Amendment programs of citizen involvement in government through
grassrools lobbying and the organizations’ commitment to holding public officials accountable to the
citizenry for their public actions, voting records and decisions.

Introduction to NPRRM

On November 29, 2013, the Internal Revenue Service (“IRS”) and the Department of
Treasury (“Treasury™) issued a notice ol proposed rulemaking (“NPRM”) containing proposed
regulations defining and restricting “candidate-related political activities” (“CRPA") by social
welfare organizations described under Seetion 501(c)(4) of the Internal Revenue Code. 78 FR
71535, et seq. The IRS contends its employees need a simpler and easier way to manage the
definition of “political activities” and have published the proposed regulations under the guise of
‘clarity’, ‘certainty’, and a reduction in the need for ‘detailed factual analysis of whether an
organization is described in Section 501(c)(4)’. However, these proposed regulations do nothing of
the kind; they are vague and uncertain and will create even greater confusion and less clarity than the
present Jaw, and will impose immense paperwork burdens on thousands of social welfare
organizavions across the country notwithstanding the statements of Treasury and the IRS to the
contrary.

For purposes of the Paperwork Reduction Act (“PRA”), Regulatory Flexibility Act, and
related Executive Orders, Lhe immediate concern is that Treasury and the IRS have completely
disregarded the recordkeeping, compliance and paperwork burdens that these proposed regulations
would impose. In fact, the IRS and Treasury concluded that only one small section of the proposed
regulations waould require any evaluation under the PRA, to-wit, the grant-making aspects of the
proposed regulations. But even that estimated paperwork burden was wholly insufficient with an
estimate of ‘two hours’ per year. A more comprehensive discussion of that estimate follows below.

To say that the PRA assessmen( of the NPRM is completely inadequate is....well, completely
inadequate. Treasury and the IRS consideration of and compliance with the provisions of the PRA
is nonexistent.

OMRB must take immediate steps to ensure that the actual paperwork burdens are assessed
and revised, something that the JRS and Treasury have utterly failed to do.

The NPRM Fails to Comply with OMB Dircctives to Reduce Paperworl Burdens and
Information Collection by Federal Agencies

Treasury and the IRS have completely ignored the April 7, 2010 and June 22, 2012
Memoranda frorn Cass R. Sunstein, Administrator of the Office of Information and Regulatory
Affairs (“OTRA”) directing the heads of Exccutive Departments and Agencies and Independent



=FOLEY

FOLEY & LARDNER LLF

January 28, 2014
Page 3

Regulatory Agencies to take cerlain steps to ensure compliance with the President’s memorandum of
January 21, 2009 calling for “a system of transparency, public participation, and collaboration,” The
April 2010 Memorandum noted that a central goal of OMB in this ‘Administration is to evaluate
whether the collection of information by an agency is: necessary, whether it minimizes the
information collection burden and maximizes the practical utility of and public benefit from
information collected by or for the Federal Government. The June 2012 Memorandum, on its very
first page, restated this goal: “Lliminating unjustificd regulatory requirements, including unjustified
reporting and paperwork burdens, is a high priority of this Administration.” Continuing on the first
page, the memorandum stresses that agencies should produce “significant quantifiable reductions in
paperwork burdens.”

Here, neither Treasury nor the IRS made even a token attempt to conduct an evaluation of the
information collection burdens necessitated by the NPRM if the proposed rules are issued as final
regulatjons.

Similarly, on June 22, 2012, OIRA issued a Memorandum directing agencies to take further
steps to eliminate unjustified regulatory requirements. ‘The NPRM is wholly inconsistent with the
directives in these various edicts from the Whitc House. OMB, and OIRA.

While it is common practice for Treasury and the IRS to claim themselves cxempt in their
rulemaking(s) from the Administrative Procedure Act' (5 U.S.C. §§551 ef seq.) and the Regulatory
Flexibility Act (44 U.S.C. §§3501 ef seq.), those claims of cxemption rest on their assertions that
they are acting in furtherance of congressional directives and/or legislative actions and Treasury and
the IRS have no discretion insofar as the promulgation of new regulations to implement such
congressional action. While such a claim of cxcmption is always arguable, here, it is totally without
legal basis. This NPRM arises from no intervening congressional action or statutory change. The
NPRM is toially discretionary by the IRS and Treasury. As IRS and Treasury state, the purposc of
the NPRM (allegedly) is to “providc grealer certainty and reduce the need for detailed factual
analysis in determining whether an organization is described in section 501(c)(4).” 78 FR at 71537.
Accordingly, any and all claims of exemption are wholly inappropriate and wrong as a matier of law.

We also note for the record — and will be explaining this point in morc dctail in our
forthcoming comments on the NPRM — (he absurdity of the assertion by [RS and Treasury that the
NPRM is not a “significant” rulc under Executive Order 12866 as supplemented by Executive Order
13563 and will not have a “significant cconomic impact on a substantial number of small entities.”
78 FR at 71540.

"In the preamble to the NPRM, IRS claims as follows: “It also has been determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C. chapter 5} does not apply to these regulations.” 78 FR at 7(540.
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There are Muitiple Different Types of Paperwork and Compliance Burdeus Ignored by
Treasury and IRS in the NPRM .

It is impossible to detail all of the paperwork and compliance consequences that the NPRM
would impose on every grassroots organization in America but suffice to say that the NPRM would
require voluminous and complicated record-keeping by every 501(c)(4) group, as well as any other
501(c) group that may have financial interactions with a S01(c)(4) organization. New systems
would necessarily have Lo be established and maintained by ail 501(c)(4) organizations, and many
other 501(c) organizations, in order to comply with these regulations. Indeed, for a 501(c)(4)
organization t0 maintain and preserve its exempt status as a social weltare organization, the
compliance and paperwork obligations are enormous.

The only ‘paperwork’ burden acknowledged by the IRS is for grants from a S01(c)
organization 1o any other 501(c) organization, which means that not only will 501(c)(4) groups be
forced to learn and operate under thesc rules, but any other S01(c) organization that expects to
receive a grant from another organization must also learn and establish systems for complying with
these new rules, Both grantors and grantees must track whether the grantee is engagced in or intends
to engage in the programs and behaviors described in the NPRM. Even if the grant is for an entirely
different purpose, not involving or used for *candidate-related politica! activities’, the grant is
converted 10 a non-primary purpose activity if a grantee engages or ‘has engaged’ in ‘candidate-
related political activity’. The only paperwork burden acknowledged by Treasury and the IRS is for
this ‘special’ grant-making process; yet, even those paperwork burdens are substantially
underestimated by IRS and Treasury which estimate a mere 2 hours per year which, as noted herein,
is preposterously low.

The analysis by Treasury and the IRS of the “special rules for grantmaking’ is a contradiction
of the interpretation of the PRA contained in the Sunstein April 2010 Memorandum. The April 2010
Memorandum restated that the requirements of the PRA applies not only to “requests for information
to be sent to the government, such as forms (e.g., the IRS 1040), written reports (e.g., grantec
performance reports), and surveys (e.g., the Census)” but also o “ recordkeeping requirements (e.g.,
OSHA requircments that employers maintain records of workplace accidents).” The NPRM
implicates both elements — information 1o be sent to the IRS and required recordkecping — but the
paperwork burden analysis of the NPRM by Treasury and the IRS completely disregards both.

Becansc the proposed regulations are vague, misleading, and provide insufficient direction to
organization officers and leaders or to legal and accounting practitioners to be able to accurately and
fully advise clients as to their meaning, the actual burdens will only becomc fully known in time,
well after the regulations are imposed.

This is the opposite of the President’s stated objectives on January 21, 2009 when he pledged
an Administration of “transparency, public participation, and collaboration”.  Surely OMB will not
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allow the Department of Treasury and IRS to simply hide the truth about thc impact of the NPRM
insofar as the compliance, paperwork and recordkeeping burdens are concerned.

This 1s also the opposite of the claimed purpose of the NPRM, which allegedly seek “clarity';
these proposed rcgulations provide anything but clarity.

Knowing that there are many hidden burdens contained in the NPRM, there are, nonetheless,
some speeitic paperwork and compliance burdens that immediately come to mind as known
examples of paperwork and compliance burdens ignored by the IRS and Trcasury and which must be
addressed by OMB. The examples herein are more than sufficient reason for OMB to reject the
NPRM and to return to Treasury and the IRS (or an actual assessment of the true paperwork burdens
to which (hese proposed regulations would give rise.

Examples of Compliance and Paperwork Burdens Directly Caused by the NPRM:

1. Volunteer Time and Activity Recordkeeping. Currcnt IRS guidance allows an
organization 1o monitor its ‘primary purposc activities’ by tracking its program
expenditures. 2013 IRS Form 990 Instructions, Return of Organization Exempt From
Income Tax, p. 64. ? See Attachment A, “2013 nstructions for Schedule C, Form 990 or
990-LZ, Political Campaign and Lobbying Activities, Department of the Treasury.” The
proposed regulations in the NPRM would impose a new component requiring that
nonprofit organizations include in their ‘primary purpose’ calculations "volunteer
activitics’; yet, there is no further definition, guidance, means of measurement, or other
directions as 10 how such ‘volunteer activities® are to be captured, calculated or reported
on the Form 990. The NPRM is totally silent on exactly how an organization is supposed
to perform the calculations necessary for measuring the value of its ‘volunteer activities’,
but at the very least someone, either organization staff or the volunteers themselves,
would be required or expected to keep time records of the time spent engaged in aclivities
related to the organization, and submit those to the organization. The organization would
then have to perform some manner of valuation of the volunteers’ time spent on its
behalf, but not only would the organization be required to obtain / maintain the actual
time rccords, but the records would also have to include records of the specific activities
in which the volunleers were engaged. Some of the volunteer activitics would count
toward the orpanization’s ‘primary purpose’ but others would not — and the category of
activitics that would NOT count toward an organization’s primary purpose are

? The IRS has provided guidance for section 501(c)(4) social welfare organizations on its website. Life Cycie
of a Sacial Welfare Organizaiion, IRS.Gay, (accessed January 26, 2014), http://www.irs.gov/Charities-&-Non-
Profits/Other-Non-Profits/life-Cycle-of-a-Social-Welfare-Organizarion.
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substantially increased under the NPRM. The recordkeeping in this arca alonc is
monstrous and is completely disregarded by Trcasury and the IRS in the NPRM,

Primary Purpose Recordkeeping: The proposed regulations would create a new
definition and catcgory of activitics — candidate-related political uctivities (“CRPA”) —
which would NOT counl toward a 501(c)(4) organization's primary purpose. Therefore,
every 501(c)(4) organization will necessarily be required to establish new policics and
procedures for reviewing each and every activity in which it engages in ordcr to
determine whether the activities and programs constitute CRPA as ncwly defined. Then,
an organization would have to establish compliance systems to allocate the caosts of its
progranis and activities on an ongoing basis to track which programs and expenditures
qualify as primary purpose and which do not.

Ore of the most egregious parts of the proposed regulations is that the definitions
proposed in the NPRM would convert non-candidate related political activities jnto
candidate related political activitics (and thus. would be converted to non-primary
purpose activities) merelv by the passage of time.

Example: Legislative Voting Historics. Many social welfare organizations maintain
and publish voting records of members of elected bodies as a fundamental component of
their mission. Organizations develop such legislative voting records and score cards and
post the information an their websites or disseminate the information to their membership
or the general public. This is core First Amendraent activity and common for many
grassroots, social welfare organizations — and under current law, such activities count as a
primary purposc activity of a social welfare organization. See Rev. Rul. §0-282, 1980 -2
C.B 178

However, under the proposed definitions of CRPA , Icgislative voting records will be
converted to CRPA if the information recmains available on the organization’s website
within the new ‘communications close to an election’ window (“the window™), and is
not timely removed by the 31% day preceding a primary election or the 61° day preceding
a general election.

A multitude of questions arise just for this one activity:

s How are the costs {0 be calculated and allocated between the development and
posting of the information before the window and remaining publicly
available within the window?

¢ Is it the entire cost of the production of the voting record when it was first
prepared and published at the time outside the window when it did qualify as a
primary purpose activity? Or is the calculation to be some portion thereof?
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¢  What methodology must be employed by the organization to be able to
calculate the value of the aclivity which was once, butf is no longer, deemed to
support the organization’s primary purpose?

Every organization would be required to develop a system for tracking, analyzing,
allocating and reallocating costs of the publication of legislative votes if or when the
information 1s still publicly available during the period ‘close to an election’(as further
described below) on the organization’s website or in other materials of the organization.
In sum, every c4 organization would necessarily have to maintain a constantly updated
stalus of its expenditurcs — including the value of its volunteer activitics — on an ongoing
basis in order to make judgments about what activities it can engage in at any given
moment, whether there is a primary election somewhere that might implicate the
organization’'s communications and activities about grassroots lobbying, legislative
voting records, calls for citizen action, and other activities and programs in which
cilizens’ organizations have been engaged for decades.

Organizations will bc required 1o constantly monitor all their activities and programs
in order to know what communications must be removed from the websites, or withheld
from their publications, and so forth, and to maintain sufficient records and a chart of
accounts of ‘primary purpose’ and ‘non-primary purposc’ activities, expenditures — and
volunteer efforts -- in order 1o ensure that the group's ‘primary purpose’ is not
endangered by engaging in some activity or activities that may or will no longer count
toward the group’s primary purpose,

The records and compliance systems necessary to ensure that the overall program
expenditures and volunteer activities fall within the primary purpose as redefined by the
NPRM arc enormous ~ and ignored altogether by the (RS and Treasury.

3. Definition of Communications ‘Close in Time to an Election’ Imposes Substantial
Paperwork Burdens. The NPRM's definition ot ‘communication close in time to an
election’ 1s utterly vague and insufficiently narrow to be comprehensible. The NPRM
provides that any public communication within 30 days of a primary clection or 60 days
ol a general election that refers to one or more clearly identified candidates in that
election’ is a CRPA. However, the detinition doesn’t limit the application of the new
restrictions insofar as the recipients of the communication, e.g., to persons or votets
eligible to vote for the candidate that is referenced. The proposed definilion only states
that 1t is a communication within the specified time frame and that a candidate "in the
election’ is referenced.  The result is that an organization that makes communications
about any public official who may also be a candidate for office — the same or another
office — is subject to restrictions and expenditure calculations if there is a primary
anywhere within 30 days of the communication.
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An organization would be required to continually monitor the primary calendars of
every state and to allocate and reallocate the costs of the group’s communications — and
volunteer activities — for purposes of calculating the group’s primary purpose
expenditures, including the value of attecndant volunteer activitics, to know when and
whether 1t will or will not be able (0 make communications that reference elected officials
who might also be ‘candidates’ in & primary or general election,

A communication about a candidate on the ballot in California is still a CRPA cven if
the communication is made in Illinois — such that the organization would be constantly
required to monitor all primary election dates for any office anywhere — and to calculate
the non-primary purposc of any activity or expenditure that is disqualificd by the
presence on a ballot of an official referenced in a communication.

Again, Treasury and the IRS have cobbled together an unintelligible set of regulations
that will causc substantial paperwork, compliance and recordkeeping burdens on every
social welfare organization in America.

4. Conflicting dcfinitions in the regulations will require multiple aceounting
systems for organizations in order to comply with different provisions of the
regulations, The NPRM proposes to creale an entirely new set of definitions that deal
with what are commonly referred to as political activities by exempt organizations, such
that the regulations would now contain three difTerent definitions in this area, which are
different, incompaltible and contradictory:

e ‘exempt activities’ for political organizations: This definition would continue
to be applied to 501(c)(4) organizations for purposes of calculating the tax
imposed on 501(c)(4) organivations who engage in activities that are exempt
for Section 527 political organizations but taxable to 501(c)(4) organizations
engaging in the same activities. Section 527(f); (e)(2).

e ‘partisan campaign intervention’® ~ which is impermissible activity for a
501(c)(3) organization, but allowable to 501(c)(4) and other 501(c) groups,

* An organizalion is an “action organizalion” and thus disqualified from section 501(c)(3) status if “if it
participates or intervenes, directly or indirectly, in any political campaign on behalf of or in opposition to any candidate
for public office. The term “candidate for public office” means an individual who offers himself, or is proposed by
others. as a contestant for an elective public office, whether such ofTice be national, State, or local. Activitics which
constitute participation or intervention in a political campaign on behalf of or in opposition to a candidate include, but
arc not limited 1o, the publication or distribution of wrilten or printed statements or the making of oral statements an
behalf of or in opposition o such a candidate.” Treas. Reg. § 1.501 (c)(3)-}(c)(3)¢iii).
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provided that expenditures for such programs do not constitute a majority of
the organization’s program expenditures,

e ‘Candidate-related political activities’ —~ the proposed new definitions
contained in the NPRM

The paperwork, accounting and recordkecping burdens associated with having
multiple definitions of the same and/or similar activities are voluminous. The NPRM is
silent on the subject of whether ‘candidate-related political activities’ are subject to the
Section 527e tax. Preamble to Prop. Reg., 78 Fed. Reg. 71535, 71537 (Nov. 25, 2013),
[REG-134417-13], Section 1.b, “Interaction with section 527."

Thus, a 501{c)(4) organization would continue to be required to keep track of its 527
exempt activities for purposes of calculaling and reporling the taxable political expenditures
on its 1120-POL return. The prganization would have to maintain a second accounting
system for its ‘candidate-related political activities’ for purposes of calculating its primary
purpose expenditures — and while there may be some ovcerlap, the definitions arc not identical
and the issue of taxation of CRPA is not addressed in the NPRM.

Further, it an organization has a companion 50) (¢)(3) educational and charitable
alliliale —which mapy 501 (c)(4) organizations do - the irony is that the 501(c)(3)
organization would still be able to conduct nonpartisan voter registration, candidate forums,
candidate debates and voter guides — all of which are permissible for 501(c)(3) organizations
and do not count as ‘partisan campaign intcrvention’ — but which must now be tracked and
counted as NON-primary purpose activities for a 501(c)(4) organization. Thus, organizations
will necessarily have to maintain multiple accounting systems to capture and report the costs
of the same activities in multiple ways and for different purposes, pursuant to different
sections of the Internal Revenue Code.

The recordkeeping and mathematical analyses triggered by these proposed
regulations is cnormous. Yet, the IRS and the Treasury Department blithely disregard any
and all paperwork burdens their handiwork would impaose.

5. Public Communications By Third Parties “Attributable” to a S01(c)(4)
Organization. One of the most insidious parts of the NPRM 1s that not only would
communications by the organization over which it has control constitute CRPA, but also
communications that could be ‘atiributable’ to the organization when published by others
(such as a news article or media interview) could also be deemed to be CRPA . For instance,
i an officer or a volunteer makes a reference to a ‘candidale’ at an event sponsored by the
organization and is quoted in the newspaper referencing the candidate, that becomes a
‘candidate-related political activity’ that must be measured, calculated and is disallowed as a
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primary purpose activity / expenditurc of thc organization. The NPRM spcctally notes that
such a communication or statement need not be made in the context of a ‘previously
scheduled’ event; presumably, then, an interview by a news outlet with a representative of
the organization can result in a ‘candidate-rclated political activity’ when published by the
news outlef,

The proposed regulations would, accordingly, force organizations to create vast
moniloring systems to track the quotes and references to the organization, its officers,
employees and volunteers in order to then record and evaluate whether a ‘candidate-related
political activity’ communication has occurred and, if so, undertake the requisite calculations
and recordkeeping obligations attendant to such communications.

As with 1the rest of the NPRM, Treasury and IRS have disregarded altogcther the
paperwork burdens associated with this section.

Further, in the same section, the NPRM states:

The “...proposed regulations also provide that an organization’s Web
sitc is an official publication of the organization, so that material posted by the
organization on its Web sile may constitute candidate-related political activity.
The proposed regulations do not specifically address material posied by third
parties on an organization’s Web site. ['he Treasury Department and the TRS
request comments on whether, and under whal circumstances, material posted
by a third party on an interactive part of the organization’s Web site should be
attributed to the organization for purposes of this rule. [n addition, the Treasury
Department and the IRS have stated in guidance under section 501(c)(3)
regarding political campaign intervention that when a charilable organization
chooses to establish a link to another Web site, the organization is responsible
for the consequences of establishing and maintaining that link, cven if it does
not have control over the content of the linked site, See Rev. Rul. 2007-41. The
Treasury Department and the [RS request comments on whether the
consequences of establishing and maintaining a link to another Web site should
be the same or dilferent for purposes of the proposed definition of candidate-
related political activity.” (emphasis added)

[t is a relatively simple matter under existing regulations for a 501(c)(3) organization
to know and understand that it should not link to a third party websitc that does (or may)
engage in partisan campaign aclivily.

[t is another matter cntircly to extrapolate from and extend such a rule to 501(c)4)
organizations and their posting(s) and links to other websites for purposes of this very broad
and impossibly vague and ill-defined purpose. If the IRS and Treasury conclude in final
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regulations to adopt this approach, it will require every 501(c)(4) to either stop Jinking to any
third party webhsite or else establish at substantial cost and effort a constant monitoring
system of anv websites to which the organization may link. Even linking to a media website
could trigger a ‘cost’ for purposes of primary purpose calculations if a media website
contains references to candidates within the window restricting such refercnees.

Conclusion

It is difficult to estimate the entire compliance and paperwork burden caused by the NPRM.
The organizations making this comment estimate that the development, installation, and education
required o create a record-keeping system adequate to mect the requircments set forth above in the
first example (volunteer time and activity record) alone will requirc at least 100 hours annually of
staff and compliance professional time. This is a conservative estimate; the true burden may well be
multiples of that number. In addition, thcse organizations conservatively estimate that the collection,
calculation, and valuation of voluntecr time and activities for purposes will require an additional 100
hovrs of work annually. Again, this is a conservative estimate and the truc burden may also be
multiples of that number. Further, there are other latent record-keeping burdens in the NPRM that
cannot be cstimated.

In drafting the NPRM, Treasury and the IRS have completely ignored the purposes of the
PRA, as set forth by Congress: “The purposes of this chapter [the PRA] are to— (1) minimize the
paperwork burden for individuals, small businesses, cducational and nonprofit institutions...” The
organizations making this comment are nonpro(it organizations and instead of minimizing the
paperwork burden of these and similar organizations, the NPRM seeks to dramatjcally increase the
size of the paperwork burden.

OMB should reject the proposed regulations and return the entire NPRM (o the Department
of Treasury and the IRS for proper analysis pursuant to the Paperwork Reduction Act and
Regulatory Flexibility Act.

Further, a public hearing should be conducled by OMB and/or OIRA on the subject of the
paperwork and regulatory burdens the NPRM will impose on organizations exempt under Section
501(c) of the Code. The undersigned would be pleased to testify at such a hearing.

Please contact me at (202) 295-4081 should you have any questions regarding these
comments.
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Sincerely,
Cleta Mitchell, Esq., Counsel
Tea Party Patriots, Inc., and
FreedomWorks, Inc.
Cce: Intemal Revenue Service Dr. Winstow Sergeant
IRS Reports Clearance Officer Chief Counsel {or Advocacy
SE:W:CAR:MP:T:T:SP U.S. Small Business Administration
Washington, DC 20224 409 3cd St, SW

Washington. DC 20416

The Hon. Howard Shelanski

Administrator, Office of Information and Regulatory Affairs
Office of Management and Budget

725 17th Street, NW

Washington, DC 20503

hshelanski@omb.cop.gov

Attachments
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Instructions for Schedule C
(Form 990 or 990-EZ)

Political Campaign and Lobbying Activities

Depariment of the Treasury
Internal Revenue Service

Section rafarences are fo lhe Internal Revanus
Code unless olherwise noted.

Future Developments

For the latgst inlormation about
developments related to Schedule C
(Form 990 or 990-=2) and its instructions,
such as legislalion enacted after they were
published, go to www.irs.govAorm390.

General Instructions

Note. Terms in bold are defined in the
Glossary of the instructions for Form 330.

Purpose of Schedule
Schedule C (Form 990 or 880-E2) is used
by:

* Section 501(c) organizations, and

® Seclion 527 organlzations.

These organizations must use
Schedule C (Form 990 or 380-EZ) 1o
furnish additional information on political
campaign activitles or lobbying
activities, as those terms are defined
below for the various parts of this
schedute,

Who Must File

An organization that answered “Yes" on
Form 880, Part IV, Checklist of Required
Schedujes, line 3, 4, or 5, must complete
the appropriate parts of Schedule C (Form
890 or 920-EZ) and attach Schedule C to
Form 930. An corganization that answered
“Yes" on Form 980-EZ, Part V, line 46 or
Part VI, line 47, must complete the
appropriate parts of Schedule C (Form
990 or 980-E7) and antach Schedule C o
Form 380-EZ. An organization thal
answered "“Yes" to Form 990-EZ, Part V,
line 35¢c, because it is subject to the
section 6033(e) notice and reporting
requirements ang proxy tax, must
complete Pant it of Schedule C (Form 980
or 990-E2Z) and attach Schedule C to Form
960-EZ.

If an organtzation has an ownership
interest in a joint venture that conducts
political campaign activities or
lobbying activities, the organization
must repont its share of such activity
occuiring in its tax year on Schedule C
(Form 890 or 890-EZ). See Instructions for
Form 980, Appendix F. Disregarged
Entities and Jaint Ventures—inclusion of
Aclivities end Jterns.

Oct 10, 2013

Part |. Political campaign activities.
Part lis completed by section 501(c)
arganizations and sectlon 527
organizations that file the Form 980 (and
Form 990-EZ). |f the organization
answereg "“Yes” to Form 990, Part IV,
line 3, or Form 950-EZ, Part V, line 48,
then complete the specific pans as
follows.

® A section 501(¢)(3) organization must
complete Parts i-A and |-B. Do not
complste Part |-C.

¢ A section 501(c) organization other than
section 501(c)(3) must complete Padts [-A
and |-C. Do not complete Par |-B,

®* A seclion 527 organization that files the
Form 990 or Farm 990-EZ must complete
Part I-A. Do not complete Parts I-B and
I-C.

Part M. Lobbyling activities, Partllis
completed only by section 501(c)(3)
organizations, If the organization
answered “Yes" {o Form 990, Part |V,
line 4, or Form 890-EZ, Part VI, line 47,
then complele the specific pars as
follows.

¢ A section 501(c)(3) organization that
elected to be subject to the lobbying
expenditure limitations of section 501(h)
by filing Form 5768 and for which the
election was valld and in etect tor its tax
year beginning in the year 2013, must
complete Part II-A. Do not compiste Part
1I-8.

¢ A section 501(c)(3) organization that
has not elected to be subject to the
lobbying expenditure limitations of section
501(h) (or has revoked such election by
filing Form 5768 for which the revocation
was valid and in effect for its tax year
beginning in the year 2013) must complete
Part {{-B. Do not complete Part 1l-A.

Part lll. Section 6033(e) notice and re-
porting requirements and proxy tax.
Part 1lt is completed by section 501(c){4),
section 501(c)(5), and section 501(c)(6)
organizations that received membership
dues, assessments, or similar amounts as
defined in Rev., Proc. 98-19, section 5.01,
1838-7 |.R.B. 30 as adjusted by Rev.
Proc. 2012-41; section 3.22; 2012-45
I.R.B. 539 and that answered “Yes" to
Form 990, Pan IV, fine 5 or "Yes" to Form
990-E2, line 35¢, regarding the proxy tax.

If an organization is not required to file
Form 990 or Form 990-E2 but chooses to
do so, it must file a complete return and

Cat. No. 20374L

provide all of the information requested,
inciuding the required schedules,

Definitions

Definitions in this section are applicable
throughout this scheduie, except where
noted. The fallowing terms are defined in
the Glossary.

* Joint venture.

* Legislation.

¢ Lobbying activities.

® Political campalgn activities.

L

Tax year.
2007-25 1.R.B. 1421, for
gutdelines on the scope of the tax
faw prohibition of campalgn activities by
section 501(c)(3) organizalions.

See Revenue Ruling 2007-41,

Sectfon 527 exempt function
activities, Section 527 exempt function
acllvities include all functions that
influence or attempt to influence the
selection, nomination, election, or
appointment of any individual to any
federal, state, or local public office or
ofiice in a political organlzation, or the
election of Presidential or
Vice-Presidenlial slectors, whether or not
such individual or electors are selected,
nominated, elacted, or appointed.

Political expenditures. Any
expenditures made for political
campaign activities are political
expenditures. An expenditure includes a
payment, distribution, loan, advance,
deposit, or gift of money, or anything of
value. It also includes a contract, promise,
or agreement to make an expenditure,
whether or not legally enforceable.

Specific leglsiatlon. Specific
legislation includes (1) legislation that
has already been introduced in &
leglslative body and (2) specific legislative
proposals that an organization either
sUpports or OppPoses.

Definitions (Part ll-A)

Deflnitions in this section are applicabie
only to Part [I-A.

Expenditure tesl. Underthe
expenditure test, there are limits both
upon the amount of the organization's
grassroots lobbying expenditures and
upon the total amount of its direct lobbying
and grassroots lobbying expenditures. If



the electing public charity does not meet
this expenditure test, it will owe a section
4911 excise lax on its excess lobbying
expenditures, Moreover, if over a 4-year
averaqing penaod the organization's
average annual total lobbying or
grassroots lobbying expenditures are
more than 150% of its dollar limits, the
organization will lose its exempt status.

Exempt purpose expenditures. In
general, an exemnpt purpose expenditure
is paid orincurred by an eleeting public
charily to accomplish the organization's
exempt purposs,

Exempt purpose expendilures include:

1. The total amount paid or incurred
for rellglous, charitable, scientftic, literary,
or educational purposes, or for the
prevention of cruglty to cruldren or
animals, or to foster national or
international amateur sports competition
(not including providing athlehc facilities or
equipment, other than by qualified
amateur sports organizations described in
section 501(j)(2));

2. The allocable portion of
administrative expenses paid or incurred
for the above purposes,

3. Amounls paid or incurred to try to
influence legislation, whelher or net for the
purposes described in 1 above;

4. Allowance for depreciation or
amortization; and

5. Fundraising expenditures, except
\hai exempt purpose expendilures do not
Include amounts paid te or incurred for
either the organization's separate
Jundraising unit or other organizations, It
the amounts are primarily for tundraising.

See Regulations section 56.4911-4(c)
for a discussion of excluded axpenditures.

Lobbying expenditures. Lobbylng
expendifures are expenditures (including
allocable overhiead and administrative
costs) pald or incurred for the purpose of
alternpting to influence legislation:
® Through communication with any
member or employee of a legislative or
similar body, or with any government
official or employee who may participate in
the formulation of the legislation, and
* By attempting to aflect the oplnions of
the general public.

T o determine if an organization has
spenl excessive amounts on lobbying, the
organization must know which
expendilures are lobbying expenditures
and which are not lobbying expénditures.
An electing public chatity’s lobbying
expenditures for a year are the sum of its
expenditures during that year for direct
lobbying communications {direct lobbying
expenditures) plus grassrools lobbying
sommunicattons (grassroots lobbying
sxpenditures).

Direct lobbying communications
(direct lobbying expendituras). A
direct lobbying communication is any
attampt 1o influence any legislation
through communicatian with:
® A member or employee of a legisiative
or similar body;
® A government official or employae
(other than a member or employee of a
legislative body) who may participate in
the Yormulation of the legtslation, but only if
the principal purpose of the
communication is to influence legislatian;
or
® The public in a referepdum, initiative,
constitutional amendment, or simifar
procedure.

A communication with a legjslator or
govemment official will be treated as a
diract lobbying communication if, but only
¥, the communication:
® Refers to specific leglslation, and
* Reflects a view on such legislation.

Gragsroots lobbying
communications (grassroots lobbying
expenditures). A grassroots lobbying
communication is any attempt to influence
any legislation ihirough an attempt to affect
the opinions of the general public or any
part of the general public.

A communication is generally not a
grassroots lobbying communication
unless (in addition to referring to specitic
legisiation a3nd reflecting a view on that
leglslation) it encourages recipients to
take action about the specific legistation.

A communication encourages a
recipient to take actian when it;

1. States that the recipient should
contact legislators,

2. States a legislator's address, phone
number, or similar information;

3. Provides a petition, tear-off
postcard, or similar material for the
recipient lo send to a legislator; or

4, 8pecilically identifies one or more
legislators who:

a. Willvote on legislation;

b. Opposes the communicalion's view
on the [egisiation:

¢. lsundecided about the legisfation;

d. Is the recipient's representative in
the legisiaturs; or

e. ls a member of the legislative
committee that will congider the
lagislation.

A communication described in item 4
above gsnerally is grassroots lobbying
only if, in addition o referring to and
reflecting a vlew on speclfic legislation, it
is a communication that cannot meet the
full and fair exposition test as nonpartisan
analysis, study, or research.

Exceptions to lobbying. n ganeral,
engaging in nonpartisan analysis, study,
or research and making its results
available to the general public or segment
ol members thereof, or to governmental
bodies, officials, or employsesis not
conslderad either a direct lobbying
communication or a grassrools lobbying
communication. Nonpartisan analysis,
study, or research may advocate a
particular position or viewpoint as long as
there is a sufficiently fulf and fair
exposition of the pertinent tacts to enable
the publlc ar an individual to form an
independent opinlon or conclusion,

A communication that responds to a
govarnmenlal body's or committee's
written requesi for technical advice is not a
direct lobbylng communication.

A communication Is not a direct
lobbying carnmunication if the
communlcation Is an appearance before,
or communigation wlth, any leglslative
body concerning action by that boady that
might affect the organization's existence,
its powers and duties, its tax-exempt
status, or the deductibility of contributions
lo the organization, as opposed to
affecting merely the scope of the
organization's future actlvities.

Communication with members. For
purposes of section 481 (, expenditures
for certain communications between an
organization and its members are reated
more lenienily than are communications to
nonmembers, Expenditurcs fora
communication that refers to, and reflects
a view on, specific legislation are not
lobbytng expenditures if the
communication satisfies the following
requirements.

1. Thé communication is directed only
to members of tha organization.

2. The specific legislation the
communicatjon refers to, and reflecis a
view on, is of direct interest to the
organization and its members.

3. The communication does not
directly encourage the member to engage
in direct lobbying {whsther individually or
through the organization).

4. The communication does not
directly encouragse the member to engage
in grassroots lobbying (whether
individually or through the organization).

Expenditures for a communication
directed only to members that refers to,
and retlects a view on. specific legislation
and that satisfies the requirements of
ftems (13, (2), and {(4), above (under
Grassroots lobbying
communications), but doas not satisty
the requirements of item (3), are treated
as expenditures for diract lobbying.

Expenditures for a communication
directed only to members that refers to,



and reflects a view on, specific legislation
and salisfies the requirements of items (1)
and (2) above, but does not satisfy the
requirements of item (4), are treated as
grassroots expenditures, whether or not
the communication satisfies the
requirements of item (3). See Regulations
section 56.4911-5 for details.

There are special rules regarding
certain paid mass media advertisements
about highly publficized legislation;
allocation of mixed purpose expenditures;
cerlain transfers treated as lobbying
expendiluras; and spacial rules regarding
lobbylng on referenga, bailol [nitiatives,
and similar procedures. See Regulations
sectons 56.4911-2 and 56.4911-3.

Aftlliated groups. Members of an
afliliated group are treated as a single
organization to measurs lobbying
expenditures. Two organizations are
affiliated if one is bound by the other
organization's decisions on legisiative
issues (controly or if enough
representatives of one belong to the other
organization's govermng board to cause or
prevent action on legislative issues
(interiocking direciorate). If the
arganization is not sure whether ils group
is affiliated, it may ask the IRS for a ruling
ietter. There is a fee for this ruling. For
information on requesting rullngs, see
Rev. Proc. 2013-4, 2013-1 .A.B, 126 (or
(atest annual update).

Members of an alfflliated group
measure both (obbying expenditures and
permitted lobbying expenditures on the
basis of the affiliated group's tax year. If all
members of the affillatad group have the
same tax year, that year is the tax year of
the aftiliated group. However, if the
affilialed group's memobers have dlfferent
tax years, the tax year of the affillated
group is the calendar year, unless all the
members ol the group elect otherwise.
See Regulations section 56.4911-7(e)(3).

Limited control. Two organizations
thatl are atfiiated because thelr governing
instruments provide that the decisions of
one will control the other only on national
tegistalion are subjecl lo the following
provislons.
¢ The coanirolling organization is charged
with Its own lobbying expenditures and the
national leglslation expenditures of the
altiliated orgamizations,

* The controlling organization is not
charged with other lobbying expenditures
(or other exempi-purpose sxpenditures) of
the affiliated organizations, and

® gach local organization is treated as
though it were not 2 member of an
affiliated group. For example, the focal
organization should account for its own
expendituras only and not for any of the
national legislation expenditures deemed
as incurred by the controlling organization.

Definitions (Part Ii1}

Definitions in this section are applicable
only 1o Pari lil.

Lobbying and political
expenditures. For purposes of this
section only, lobbying and political
expendliures do notinclude direct
lobbying expenditures made to influence
local legislation. Nor does it include any
political campalgn expenditures for which
lhe tax under section 527(f) was paid (see
Pan |-C). They do include any
expenditures for communications with a
covered executive branch officiat in an
attempt to influence the official actions or
positions of that official.

Covered execulive branch official.,
Covered executive branch officials include
the President, Vice-President, officers and
employees of the Executive Office of the
President, the two senior level officers of
each of the other agencies in the
Executive Office, individuals in level |
positions of the Executive Schedule and
their immediate deputies, andindividuals
designaiad as having Cabinel level status
and their immediate deputies.

Direct contact lobbying. This means

Mseting,
Telephono conversation,
Letter, or

4. Similar means of communication
that Is with a:

a. Legislator {olher than a local
leglslator), or
b. Covered executive branch official

and that is an aftempt to influence the
official actions or posttions of that official.

@ N~

in-house expenditures include:
1. Salaries, and

2. Other expenses of the
organization’s officials and staff {Including
amounts paid or incurred for the planning
of legistative activities).

In-house expenditures do not
inciude: Any payments to other
taxpayers engaged In lobbying or polical
activities as a trade or business or any
dues paid to another organization that are
allocable to lobbying or political activilies,

Specific Instructions

Part I-A. Political Activity
of Exempt Organizations

Note. Section 501(c) organizations other
than those exempt unde: section 501(c)(3)
may establish section 527(f)(3) separate
segregated funds to engage in political
aclivity. Separate segregated funds are
subject 1o their own filing requirements. A

-3-

section 501(c) organization that engages
a separale segregated fund to conduct
political activity should report transfers to
the fund in Paris I-A ang I-C. The separate
segregated fund should report specific
actvities on its own Form 990if the fund is
required to file.

Line 1, Section 501(¢) arganizations
should provide a detalled desciption of
their diract and indirect political
campalgn activities in Part [V, lf the
section 501(c) organization collecls
political contributions or membaer dues
earmarked for a separate segregated
fund, and promptly and directly transters
them to that fond as prescribed in
Regulations section 1.527-6(e), do not
report them here. Such amounts should
be reported in Part I-C, line 5e.

Sectlon 527 organjzations should
provide a detailed description of thelr
exempt function activities in Part IV.

Line 2. Enter the fotal amount that the
filing organizalion has speni conducting
the activities described on line 1,

Line 3. if the organization used volunteer
labor for its political campaign activities
or section 527 exempt function aotivities,
provide the tolal numbet of hours. Any
reasonable method may be used to
estimate this amount.

Part I-B. Section 501(c)(3)
Organizations—
Disclosure of Excise
Taxes Imposed Under
Section 4955

Section 501(c){3) organizations must
disclose any excise lax incurred during the
year under section 4955 (palitical
expenditures), unless abated. See
secllons 4362 and 6633(b).

Line 1. Enter the amount of taxes
incurred by the organization ilsell under
saction 4956, unless abated. It ng tax was
incurred, enter -0-.

Line 2. Enler the amount of taxes
incurred by the organization managers
under section 4855, unless abated. If na
tax was incurred, enter -0-,

Line 3. if the filing organization reported a
section 4955 tax on a Form 4720, Return
of Certain Excise Taxes Under Chapters
41 and 42 of the Internal Ravenue Code,
for the tax year, answer “Yes.”

Line 4. Describein Panl IV the steps
taken by the organization to correct the
astivity that subjected it to the section
4355 tax. Gorrection of a polttical
expenditure means recovering the
expenditure {0 the extent possible and
establishing safeguards to prevent future
political expenditures. Recovery of the
expenditure means recovering pan or all



of the expenditure to the extent possible,
and, where full recovery cannot be
accomplished, by any additional
corrective action that is necessary. (The
organization that made the political
expenditure is not under any obligation to
attampt to recover the expenditure by
lagal action if the action would in all
probability not resull in the satistaction of
execution on a judgment.)

Part I-C. Section 527
Exempt Function Activity
of Section 501(¢)
Organizations Other Than
Section 501(c)(3)

Note. Section 501(c) oroanizatlons Lhat
collect political contributions or member
dues eammarked for a separate
seqregated fund, and promptly and
directly transfer lhem to that fund as
prastribed in Regulations section
1.627-6(g), do not report them on lines 1
or 2. Such amounts are reported on

line 5e.

Line 1. Enter the amount of the
organization's funds that it expended tor
section 527 exempt function activities.
See Regulations seclion 1.527-8(b).

Line 2. Enter the amount of the
organization's funds that it transferted to
other organizations, including a separate
segregaled section 527(f}(3) fund created
by the organlzation, for sectlon 527
exempt function activily,

Line 3. Total exempt function
expenditures. Add lines 1 and 2 and enter
on llne 3 and an Farm 1120-POL, line 17b.

Line 4. If the lifing organization reporled
taxable polltical expenditures on Form
1120-POL for this yaar, answer “Yes."

Line 5. In columns (a), (b), and (o), enter
the name, address and employer
identification number (EIN) of each
section 527 political organization to which
payments were made. In column (d), enter
the amount paid irom the filing
organization's funds. In column (e), enter
the amount of politica! contributions
received and promptly and directly
delivered to a separate political
organization, such as a separate
segregated fund or a political action
committee (PAC). if additional space is
needed, enter information in Part iV,

Part lI-A. Lobbying Activity
Only saction 501(c)(3) organizations that
have filed Form 5768 (etection under
section 501 (h)) complete this sectien.

Part lI-A provides a reporting format for
any section 501(c)(3) orgamization for
which tha 501(h) lobbying expenditure
election was valid and in effect during the

2013 tax year, whather or not the
organization engaged in lobbying
activities during that tax year. A public
charity that makes a valid section 501(h)
election may spend up to a certain
percentage of its cxempt purpose
expendituras to influence legislation
without Incurring tax or losing its tax
exempt status.

Atflliated groups. If the filing
organization belongs to an affiliated group,
chack Part {I-A, box A and complete lines
1a through 1i.

» Camplete column (a) foy the electing
member of the group.

* Complete column (b) for the alffiliated
group as a whole.

If the filing organization checked box A
and the limited control provisions apply to
{he organizations in (he aifiliated group,
each member of the affiliated group
should check box B and compiete column
(a) only.

If the tling organization does not check
box A, do not check box B,

Afflliated group list. Provide in Par
IV a list showing each affiliated group
member's name, address, EIN, and
expenses. Show which members made
\he election under seclion 501(h) and
which did nol.

Include each electing member's share
of the excess lobbying expenditures on
the list.

Nonelecting members do not owe tax,
but remaln subject to the general rule,
which provides that no substantial part of
their activities may consist of carrying on
propaganda or otherwise trying to
influence legisiation.

Lines 1a through 1i. Complete lines 1a
through 1iin column (&) for any
qrganization required to complete Part
II-A, but complete column (B) only for
affilated groups.

Lines 1a through 1i are used to
determine whelher any of the
organization's current year lobbying
expenditures are subject to taxunder
section 4311. File Form 4720 if the
otgan(zation needs to report and pay the
gxcise tax.

Line 1a. Enter the amount the
organization expended for grassroots
lobbying communications.

Line 1b. Enter the amount the
organizatlon expendad for direct lobbying
ecommunications.

Line 1¢. Addlines 13 and 1b.

Line 1d. Enter all cther amounts
(excluding lobbying) tne organization
expended to accomplish its sxempt
purpose.

Line 1e. Add lines 1c and 1d. This is
the organization's total exempl purpose
expenditures.

Lines 1h and 11, lfthere are no
excess lobbying expendituras on either
line thor 1iof column (b), treat each
electing member of lhe affiliated group as
having no excess lobbying expenditures,
However, if there are excess lobhying
expenditures on etther fine 1h or 1{ of
column (b), treat each electing member as
having oxcess lobbying expenditures, In
such case, each electing member must
file Form 4720, and must pay the fax on {ts
proportionate share of the affilialed
group's excess lobbying expenditures.
Enter the proportionate share in column
(@) on limne 1h or line 1i, or on both fines. in
Part IV, provide the affiliated group list
described above, 8how what amounts
apply to each group member. To find a
member's proportionate share, see
Regulations section 56.4811-8(d).

Line 1J. If the filing organization
reported section 4811 tax on Form 4720
for this year, answer "Yes."

Line 2. Line 2 is used to delermine if the
organization exceeded lobbying
expenditure limits during the 4-year
averaging period.

Any organization for which a lobbying
axpendilure election under section 501(h)
was In eflect for Ils tax year beginning in
2013 must complete columns (a) through
(e) of lines 2a through 2f except in the
following situations.

1. Anorganization first treated as a
section 501(c)(3) organtzation In its tax
year beginning in 2013 does not have to
complete any part of lines 2a through 21,

2. An organization does not have to
camplets lines 2a through 2f for any
period before itis first treated as a section
501(c)(3) organization.

3. 1f2013 is the first year for which an
organization's section 501(h) election is
effective, that organization must complete
line 2a, columns (d) and (). The
organization must then complete all of
column (&) 10 determine whether the
amount on line 2¢, column (), is aqual to
or less than the lobbying ceiling amount
calculated an line 2b ang whether the
amount on ling 2f is equal to or less than
the grassroots ceiling amount calculated
on line 2e. The organization does not
salisfy both teste if either its total lobbying
expenditures or grassroats lobbying
expendilures exceed the applicable
aeiling amounts. When this occurs, all five
columns must be completed and a
re-computation made uniess exception 1
or 2 above applies.

4. 112013 Is the second or third tax
year for which the organization's tirst
sectlan 501(h) electlon is in effect, that



organization is required to compleie only
the columns for the years in which the
election has been in effect, entering the
totals for those years in column (). The
arganization must determine, for those 2
or 3 years, whether the amount entered in
column (), line 2c, is equal to or less than
the fobbying ceiling amount reported on
line 2b, and whether the amount gntered
in column (e), line 21, is equal to orless
than the grassroots ceiling ameunt
calculated on line 2e. The organization
does not satisfy both testsif githar its total
lobbying expendituraes or grassroots
lobbying expenditures exceed applicable
ceiling amounts. When that occurs, ali five
columns must be completed and a
re-computation made, unless exception 1
or 2 abave applies. Jf the organization is
not required to complete all five columns,
provide a statement explaining why In Part
(V. In the statement, show the endling date
of the tax year in which the organization
magde its flirst section 501(h) election and
state whether or not that first election was
revoked before the siar of the
organization's tax year that began in 2013.

Note. If the organization belongs to an
affiliated group, enter the approprlate
afflliated group totals from column (b},
lines 1a through 11, when completing lines
28, 2¢, 2d. and 2f.

Line 2a. For2010, 2011, 2012, and
2013, enter the amount from Schedule C
(Form 990 or 980-E2), Part II-A, line 1,
filed for each year,

Line 2¢. For 2010, 2011, 2012, and
2013, enter the amount from Schedule C
{Form 950 or 990-EZ), Part Il-A, line ¢,
tor each year.

Line 2d. For2010, 2011, 2012, and
2018, anter the amount from Schedule C
(Form 980 or 380-E2), Pad (I-A, Iine 1g,
lor each year.

Line 2. For2010,2011, 2012, and
2013, enter the amount from Schedule C
(Form 990 or 990-E2), Part lI-A, line 18,
for each year,

Enter the total for each line in column

(e).
Part 1I-B. Lobbying Activity

Only section 501(c)(3) organizations that
have not filed Ferm 5768 (election under
section 501(n)) ar have revoked a
previous election can complete this
section.

Part |I-B provides a reporling format tor
any section 501(c)(3) organization that
engaged in lobbying activities during the
2013 tax year but did not make a section
501(h} lobbying expenditure slection for
that year by tiling Form 5768, The
distinction in Part ll-A between direct and
grassroots lobbying activities by

organizations thal made the section
501(h) election does not apply to
organizations that complete Part {I-B.

Nonelecting section 501(c)(3)
organizations must complete Pan (-8B,
columns (a) and (b}, o show lobbying
axpenditures paid or incurred.

Note. A nonelecting organization will
generally be regarded as engaging In
loboying adlivily if the organization either
contacts, or urges the public {0 contact,
members of a legislative bogy for the
purpose of proposing, supporting, or
opposing legistation or the governmant's
budget process: or advocates the
adoption orrejection of lggislation.

Organizations should answer “Yes" or
"Ng" in column (a) to gquestions |a through
1i and provide in Part IV a detailed
description of any actlvities the
organization engaged in (through its
emplayees or volunteers) to influence
legislation, The description should include
all lobbying activities, whether expenses
were incurred or not. Examplcs of such
labbying activities include:
® Sending letters or publications to
government officials or legislators,
®* Meeling with or calling government
officiats or legislators,
® Sending or distributing lettsrs or
publications (including newsletters,
brochures, etc.) to members or to the
general public, or
* Using direct mail, placing
advertisements, issulng press releases.
holding news conferences, or holding
rallies or demonstrations.

Forlines 1c through 1i, enter in column
(b} the lobbying expenditures paid or
incurred. Enter tolal expend|tures on
column (b), line 1j.

Line 1f, Grants to other organizatians are
amounts from the organization's funds
given to another organizatlan for the
purpose of asslsting the ather organizatian
conducting lobbying activities.

Line 1g. Dfrect contact is a psersonal
telephone call or visit with legislators, their
stoffs, or government officials.

Llne Th. Rallies, demonstrations,
seminars, convenlions, speeches, and
lectures are examples of pubtic forums
conducted directly by the arganization or
paid for out of the organization’s (unds.

Line 1i, Answer“Yes”If the organization
engagad in any other actlvities ta influence
legislation,

Line 2a. Answer “Yes" il a section 501(c)
(3) organization ceased to be described
as a section 501(c)(3) organization
because the amount on line 1j was
substantial,

5.

Line 2b. Enter the amount of taxes, if
any, imposed on the organization itself
under section 4912, unless abated.

Line 2e. Enter the amouni of taxes, if any,
imposed on the organization managers
under sac¢tlon 4912, uniess abated.

Line 2d. It the filing organization reported
a sectlon 4912 tax on a Form 4720 for this
year, answer “Yes."

Part lll. Section 6033(e)
Notice and Reporting
Requirements and Proxy

Tax

Only certain organizatiens that are
tax-exempt under.

® Section 501(c)(4) (social welfare
organizations),

® Section 501(c)(5) (agricultural and
hortlcultural organizations), or

® Zaction 501(c)(6) (business leagues),
are supject to the section 8033(e) notice
and reporting reguirements, and to a
potentlal proxy tax. These organizations
must report therr tolal [obbying expenses,
political expenses, and membership dues,
or similar amounts.

Section 6033(e) requires certain
section 501{¢c){4), (5), and (&)
organizations to tell their members what
portion of ihelrmembership dues were
allocable to the political or lobbying
activities of the organization. li an
organization does not give its members
this information, then the organization is
subject to a proxy tax. This tax is reperied
on Form 980-T.

Part Il1-A

Line 1. Answer "Yes” it any of the
tallowing exemptions from the reporting
and natice requirements apply. By doing
so, the organization is declaring that
substantially all of its membership dues
were nondeductible.

1. Local associations of employees’
ana veterans' organizalions described in
séction 501(c)(4), but not section 501(c)
(4) social welfare organizations,

2. Labor unions and other labor
organizatinns described in section 501 (c)
(5), but not section 501(c){5) agricultural
and horticultural organizations,

3. Section 501(c)(4), section 501(c)
(8), and section 501(c)(6) organizations
that recelve more than 90% of their dues
from:

8. Qrganizations exempt from tax
under sectlon 501(a), other than section
501(c){4), section 501{c)(5), and saction
501(c)(6) organizations,

b. State or local governments,

c. Entities whose income is excluded
irom gross income under section 115, or



d, Organizations described in 1 or 2,
above.

4. Section 501(c)(4) and section
501(c)(5) organizations that receive more
than 90% of their annual dues trom:

a. Persons,
b. Families, or
c. Entitles,

who each paid annual dues of $108 or
less in 2013 (adjusted annually far
inflation). See Rev. Proc. 2012-41, section
3.22.

5. Any organization that receives a
private letter ruling from the IRS stating
that the organization satisfies the section
6033(e)(3) exception.

6. Any organization that keeps
records to substantiata that 90% or more
of its members cannol deduct their dues
(or similar amounts) as business
expenses whather or not any part of their
dues are used for lopbying purposes.

7. Any organization thatis not a
membership organization.

Special rules treat affiliated social
. welfare brganizations, agricultural
)  and horticultural organizations,
and business leagues as parls of a single
organization for purposes of meeting the
nondedtctible dues exception. See Rev.

Proc. 98-19, section 5.03, 1998-1 C.8.
547.

Line 2. Answer “Yes” tor line 2 if the
organization satisfies the following criteria
of the $2,000 in-house lobbying exception.

1. The organization did not make any
political expenditures or foreign lobbying
expenditures during the 2013 reporting
year.

2. The organization made lobbying
expenditures during the 2013 reporting
year consisting only of in-touse direct
lobbying expenditures totaling $2,000 or
less, but excluding:

a. Any allocable overhead expenses,
ang

b. All direct lobbying expenses of any
local council regarding legisiation of direct
inferest to the organization or its
members.

It the organization’s in-house direct
lobbying expenditures during the 2013
reporting year were $2,000 or less, but the
organization also paid or incurred other
lobbying or political expenditures during
the 2013 reporling year, it should answer
"No”" to question 2. il the organization is
required to complete Part Iil-8, the $2,000
ar less of in-house direct lobbying
expenditures should not be included in the
total of Part IlI-B, line 2a.

Line 3. Answer “Yes" for line 3if the
organization on its prior year report agreed
o carryover an amount to be included in

the current year's reasonable estimate of
lobbying and political expenses.

Complete Part [Il-B only if the
organization answered “No” to both line 1
and line 2 or if the organization answered
"Yes" to line 3.

Part Ill-B, Dues Notices,
Reporting Requirements,
and Proxy Tax

Dues natices. An organization that
checked “No" for both Part iil-A, fines 1
and 2, and is thus responsible for
completing Part lil-B, must send dues
notices to its members at the time of
assessment or payment ot dues, unless
the organization chooses to pay the proxy
tax instead of informing its members of the
nondeductible portion of its duas. These
dues notices must reasonably estimate
the dues allocable to the nondeductible
lobbying and political expenditures
reported in Part Ill-B, line 2a, An
organization that checked “Yes" for Part
[tI-A, line 3, and thus is required to
complete IPart lIl-B, must send dues
notices to its members at the time ot
assessment or payment of dues and
include the amount it agreed to carryover
in its reasonable estimate of the dues
allocable to the nondeductible lobbying
and political expenditures reported in Part
II-B, line 2a.

Dues, Lobbying, and Political
Expenses

Members of the organization cannot
take a frade or business expense
deduction on their tax returns for the
portion of their dues, elc., aliocable to the
organization's lobbying and political

activities.

Proxy Tax

IF ..

THEN...

The orgonization's
actual lobbying and
political expenses are
mare than ¢ estimated
inits dues notices,

The organizafion is
labie tor 8 proxy tax on
the excess.

The orgenizalion:

(a) Elacts 1o pay the
proxy lax, and

{b) Chooses not (o give
its membets a notice
allocating dues o
lobbying and palitical
campalgn activties.

All {he members’ dues

iremain efigible for a

section 162 trade or
business expense
deduchion.

The organlzation

(&) Makes a reasohable
esiimate of dues
allocable to
nondeductile lobbying
and polltical activities,
and

(b) Agrees lo adjust its
estimate in lhe following
year’.

The IRS may parmit a

wanver ot the proxy lax

“Afacts and circumstances lest determines whather or
nol a reasonable estimate was made In goad falth.

(F.. THEN ..

Allocation of costs to jobbying activi-
ttes and influencing legislation. An
organization that is subject to ths lobbying
disclosure rules of section 6033(e) must
use a reasonable allocation method to

The organlizallon's
lobbying and polilical
expenses gre more
than ks membership
dues for the year,

The organization must:
(a) Aftlocate all
membership duss Lo ils
lobbying and palitical
aclivites, and (b) Carry
forward any excess
lobbying and political
expenses to the next
tax year,

The arganization:

(a) Had only de minimis
in-house expenses
($2.000 or less) and no
other nondeductible
lobbying or political
oxpenses (including
any amount it agreed ta
carryaver); ar

(b) Paid & proxy tax,
inslead ol nolifying its
members on the
allocation of dues to
lobbying and political
axpenses; or

{c) Established \hat
substantially all of its
membership dues, sic..
are not doductible by
members.

The organization need
notdisclose to ils
membership the
allocation of dues, eic ,
{oils lobbying and
political activities.

determing lotal costs of its dirsct lobbying
activities; that is, costs to influence;

® Legislation, and

® The actions of a covered executive
branch official through direct
communication (for example, President.
Vice-President, or cabinet-level officials,
and their immediate deputies) (section
162(e)(1)(A) and seclion 162(e)(1)(D)).

Reasonable methods of allocating
costs to direct lobbying activities include,
out are not limited fo:
®* The ratio method,

* The gross-up and alternative gross-up
methods, and

* A method applying the principles of
section 263A.

For more information, see Regulations
sactions 1,162-28 and 1,162-29, The
special rules and definitions for these
allocation methods are discussed under
Special Rules, later.

An organization that is subject to the
lobbying disclosure rules of section
B6033(e) must also determineg its total costs
of:

* Do minimis in-house lobbying,



® Grassroots lobbying, and
* Political campaign activities.

There are no special tules related to
determining these costs.

All methods. For all the allocation
methods, include laber hours and costs of
personnel whose activities involve
significant judgment about lobbying
activities,

Special Rules

Ratio and gross-up methods. These
methods:

* May be used even if volunteers conduct
activities, and

* May dgisregard labor hours and costs of
clerical or support personnel (olher lhan
lobbying parsonnel) under the ratio
method.

Alternatjve gross-up methed. This
method may disregard:

* Lsborhours, and

* Costs of clerical or support personnel
(other than fobbying personnel).

Third-party costs. These are:

® Payments to outside parties for
conducting lobbying activities.

* Dues paid to another membership
organization that were declared to be
nondaductible lobbying expenses, and
® Travel and entertainment costs for
lobbying activity,

Direct contact lobbying, Treatall hours
spent by a person in connection with
direct contact lobbying as labor hours
allocable to lobbying activities.

Do not treat as direct contact lobbying
the hours spent by a person who engages
in research and other background
activities related to direct contact iobbying,
but who makes no direct contact with a
legistator, or covered executive branch
official.

De minimis rule. If less than 5% ofa
person's time is spent on lobbying
activities, and there is no direct contact
lobbying, an organization may freat that
person's ime spent on lobbying activities
as zero.

Purpase for engaging in an actlvity.
The purpose for engaging in an aclivity is
based on all the facts and circumstances.
i an organization's lobbying
communication was for both a lobbying
and a non-lobbying purpose, the
organization must make a reasonable
allocation of cost to influence legislation,

Correction of prior year (obbying
costs. If in a prior year, an organization
treated costs incurred for a future lobbying
communication as a lobhying cost to
influence legislation, but afier the
organization filed a timely return, it
appears the lobbying communication will

not be made under any foreseeable
circumstance, the organization may apply
these cosls to reduce its current year's
lobbying costs. but not below zero. The
organization may carry forward any
amount of the costs not used to reduce its
current year's lobbying costs ta
subsequent years.

Example 1. Ratlo method,
X Organization incurred;

1. 6,000 labor hours far all activitias,

2. 3,000 labor hours for lobbying
activities (3 employees),

3. $300,000 for operational costs, and

4. No third-panty lobbying costs

X Organization allocated its lobbying
costs as follows:

Alocablg Costs

Toral costs third- allocabte to
LoLbiying ul party Ipbbying
labor hra, opereynns cosls sciivities
3,000
5,000 $300,000 + $-0- = §$150.000
Total nbor
hrs,

Example 2. Gross-up method and
alternative gross-up method.
A and B are employses of Y Organization.

1. A's activities involve significant
Judgment about lobbying aclivities.

. 2. A's basic lobbying labor costs
(excluding employes benefits) are
$50,000.

3. B performs clerical and support
activities for A,

4. B'slabor cosls (excluding
employee benefits) in suppori of A's
achivities are $15,000.

5. Allocable third-party costs are
$100,000.

if Y Organization uses the gross-up
method 1o allocate its lobbying costs, it
multiplies 175% times Its basic labor costs
(excluding employee benefits) for all of the
lobbying of its personnel and adds its
allocatle third-pany lobbying costs as
follows:

Cosls
allocable
Basic labbying Allocablo to
labor costs of A thirg-party lobbying
+8 costs aclivities
(3167;0%;) + S1C0000 = $213,750

If Y Organization uses the alternative
gross-up method to allocate its iobbying
costs, it multiplies 225% times its basic
labor costs (excluding smployee benefits)
for all of the lobbyIng hours of its lobbyino
personnel and adds its third-paiy
lobbyinp costs as follows:

Costs
Basic lobbying Allocablo allocable to
labor costs third-party lobbying
of A cosis activilies
(225% x R
$50.000) + S100,0¢0 = $212,500

Section 263A cost allocation method.
The examples that demonstrate this
method are found in Regulations section
1.162-28(1).
Part lli-8, Line 1. Enter the {otal dues,
assessments, and similar amounts
allocable lo the 2013 reporting year. Dues
are the amounts the organization requires
a member to pay in order {o be recognized
as amember,

Payments that are similar to dues
include:

1. Members' voluntary payments,
2. Assessments to cover basic

_operating costs, and

3. Special assessments to conduct
lobbying and political activities.

Line 2. Include on line 2a the total
amount of expenses paid or incurred
during the 2013 reporting year in
connection witn:

1. Influencing legislation;

2. Participating or intervening in any
political campaign on behalf of (or in
opposition to) any cangdidate for any public
office;

3. Aliempting to influence any
segment of the general public with respact
to electlons, legislative maners, or
referendums, and

4. Communicating directly with a
¢overed executive branch official in an
attempt ta influence the official actions or
positions of such official.

Do notinclude:

1. Any direct lobbying of any local
council or similar governing body with
respect to legislation of directinterest to
the organization or its members;

2. In-house direct lobbying
axpenditures, if the total of such
expenditures is $2,000 or less (excluding
allocable overhead); or

3. Political expenditures for which the
section 527(f) tax has been paid (on Form
1120-POL).

Reduce the current year's lobbying
expenditures, but not below zero, by cosis
previously allocated In a prior year to
lobbying activities that were cancelled
after a return reporting those costs was
filed.

Carryforward any amounts not used as
a reductlon to subsequent years.

Include the following on line 2b.



1. Lobbying and palitical expenditures
carried over from the preceding tax year.

2. Anamount equal to the taxable
lobbying and political expenditures
raported on Part l{I-B, line 5 for the
preceding tax year, if the organization
received a waiver of the proxy tax
imposed on that amount.

Line 3. Enter the total amount of dues,
assessments, and similar amounts
received, for which members were timely
notified of the nondeductibility under
sectlon 162(e) that were allacable to the
2013 reporting year.

Example.
®* Membership dues: $100,000 for the
20183 reporting year,
¢ Organization's timsly notices to
members: 25% of membership dues
nondeductible, and
* Line 3 entry: $25,000.

Line 4. If the amount on line 2c exceeds
the amount on line 3 and the organization
sent dues notices to its members at the
time of assessment or payment of dues,
include the amount on line 4 that the
organization agrees to carryover 16 the
reasonable estimate of nondeductible
iobbying and political expenditure next
year ang include the amount on the 2013
Schedule C (Form 890 or 990-E2), in Part
1I-B, line 2b (carryover lobbying and
political expenses), or its equivalent.

it the organization did not send notices
to its members, enter “-0-" on line 4.

Line 5. The taxable amount reportable on
line 5 is the amount of dues, assessments,
and similar amounls received:

1. Aliogable to the 2013 reporting
year, and

2. Aftributable to lobbying and political
expenditures that the organization dld nof
timely notify its members were
nondeductible.

Report the tax on Form 850-T.

If the amount on fine 1 (dues,
assessments, and similar amounts) is
greater than the amount on line 2c (lotal
lobbying and political expenditures), then
subtract the nondeductible dues shown in
notices (fine 3) and the carryover amount
(line 4) from the total lobbying and polltical
expenditures (line 2¢) to determine the
taxable amount of lobbying and political
expenditures (line 5).

)f the amount on line 1 (dues,
assessments, and similar amounts) is /ess
than the amount on line 2¢ (tolal lobbying
and political expenditures), then subtract
the nondeductible dues shown in notices
(line 3) and the carryover amount (line 4)
from dues, assessments, and similar
amounts (line 1) to determine the taxable
lobbying and political expenditures
(Iine 5).

Subtract dues, assessments, and
similar amounts (line 1) from lobbying and
political expenditures (line 2c) to
determine the excess amount to be
carried over to the following tax year and
reported on Part ll-B, line 2b (carryover
lobbying and political expendituras), orits
equivalent, on the next year Schedule C
(Form 990 or 990-E7) along with the
amounts the organization agreed to
carryover on line 4.

Underreporting of lobbying expenses.
An prganization Is subject to the proxy tax
{or the 2013 reporting year for
underreported lobbying and political
expenses only 1o the extent that these
expenses (if actually reported) would have
resulted in a proxy tax liability for that year.
A waiver of proxy tax for the tax year only
applies to reported expenditures.

An organization that underreports its
lobbying and political expenses is also
subject to the section 6652(c) daily
penalty for filing an incomplete or
inaccurate return. See Instructions for
Form 980 General Instructions H.
Faflure-to-File Penalties, and Instructions
for Form 890-EZ General Instructions G.
Fallure-to-File Penalties.

Examples, Organizations A, B, and C:

1. Reported on the calendar year
basis,

2. Incurred cnly grassroots lobbying
expenses (did not qualify for the under
$2,000 in-house lobbying exception (de
minimis rule)), and

3. Allocated dues to the tax year in
which they were received.

Organizalion A. Dues, assessments,
and similar amounts received in 2013
were greater than its lobbying axpenses
for 2013.

Warkpapers (for 2013 Form
990) — Organization A

1. Tolal dues, assessments,
cle., roceivod

2. Lobbying expenses pald or
ingurred

3 Less: Total nandeductitile
amount of dues notices o0

4. Subtract ling 3 rom both
lines 1 and 2

5. Taxable amouni of lobbying
expenses (smaller of the two

$800

$60d

100

$700 $500

$500

amounts on line 4)
The amounts on lines 1, 2, 3, and
5 of the workpapers were entered
on the 2013 Schedule C (Form
990 or 990-EZ), Part fil-B, lines 1, 2¢, 3,
and s.

Because dues, assessments, and
similar amounis received were greater
than lobbying expenses, theve is no
carryovers of excess lobbying expenses

-8-

to the 2014 Schedule C (Form 990 or
990-EZ), Part )i-B, line 2b.

See the instructions for Part l1I-8, fine 5,
{or the treatment ot the $500.

Organization B. Dues, assessments,
and simiar amounts recaived in 2013
were less than lobbying expenses for
2013.

Workpapers {(for 2013 Form
990) — Organization B

1. Tolaldues, assessments,
ete., receives

2, Lobbying expensss paid of
incurred

3. Less: Tolal nondeductihle
amount of dues notices 100 100

4 Suptractline 3 from both lines
1&and 2

5. Taxable amount of lobbying
expenses (smaller of the two

$400

$600

§300 $509

$300

amounts an line 4)
The amounts on lines 1, 2, 3, and
5 of the workpapers were entered
on the 2013 Scheaule C (Form
990 or 990-EZ), Pari lil-8, lines 1, 2¢, 3,
and 5.

Because dues, agsessments, and
similar amounts received were less than
lobbying expenses, excess (obbying
expenses of $200 must be carried forward
to the 2014 Schedule C (Form 890 or
980-EZ) Part 1lI-B, line 2b (excess of $600
of lobbying expenses over $400 dues,
elc., received). The $200 will be included
along with the other lobbying and political
expenses paid or Incdrred (in the 2014
eporting year.

See the instructions for Fart t(I-B, line 5,
for the treatment of the $300.

Organization C. Dues, assessments,
and similar amounts received in 2013
were greater than lobbying expenses for
2013 angd the organization agreed to
carryover a portion of ils excess lobbying
and palitical expenses to the next year.

Workpapers (for 2013 Form
990) — Organization C

t. Tolal dues, assessments,

otc,, recelved §800
2, Lobbying expenscs paid or

ineurred $600
3. Less: Total nondeductitiie

amount of dups notices 100 100
4. Less: Amaunt agreed 1o

carryover 100 100
5. Sublrectline 3and 4 from

both lines 1 and 2 $800 _ 3400
6. Taxable amount of lobbying

expenses (smaller of the two

$400

amounts on ling 5)




The amounts on lines 1, 2, 8, 4,
@ and 6 of the workpapers were
antered on the 2013 Scheduie G

(Form 890 or 890-E2), Part IlI-B, lines 1,
2¢. 3. 4, and 5.

See the instructions for Partll-B, line 5,

for the treatment of the $400.

Part |V. Supplemental

Information

Use Part IV to enter narrative information
required in Part I-A, line 1, Part I-B, Jing 4,
Part I-C, line 5, Part I-A, line 1 (affiliated

group list), Part lI-A| line 2, and Part1)-B.

ling 1. Also use Pant IV to enter other
narrative explanations and descriptions.
Identify ihe spacific part and line number
that the response supports, in the order in
which they appear on Schedule C (Form
990 or 390-E2). Part IV can be duplicated
if more space is needed.



Attachment D:

Letter from IRS to Offer “Expedited Processing” (dated June 26, 2013);
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Internal Revenue Service Department of the Treasury
P.O. Box 2508, Room 4106
Cincinnati, Ohio 45201

Date: '(J { N _ & 7012
Employer ID number:
27-0470227
Tea Party Patriots, Inc, Person to contact:
c/o Jenny Beth Martin Joseph R. Herr
1025 Rose Creek Drive, Ste. 620-322 Contact telephone number:

Woodstock, GA 30189 (613) 263-3725
. Contact fax number:
(513) 263-4488
Employee {D number:
(D#0110233

Dear Applicant:

The IRS is instituting an optional expedited process for certain organizations applying for
recognition of exemption under Section 501(c)(4) whose applications have been pending
with the IRS for more than 120 days as of May 28, 2013. Organizations can make
representations to the IRS under penalties of perjury regarding their past, current, and
future activities and receive a determination letter based on those representations.

If you choose to apply for this expedited process, complete and return pages 5-7,
Representations and Specific Instructions. We will send you a favorable determination
letter within 2 weeks of receipt of the signed representations.

Determination letters issued under the optional process will be based on the
representations of the organization and may not be relied upon if the organization's
activities are different from what is represented to the IRS. The representations are subject
to verification on audit. Organizations that don't make the representations will have their
applications reviewed based on the legal standards applied to all the facts and
circumstances.

If you can make the representations required for eligibility under this optional process and
want to participate, please follow the instructions set forth at the end of this letter, Optional
Expedited Process for Certain Exemption Applications Under Section 501(c)(4). Send the
signed representations within 45 days from the date of this letter {o the address below:

internal Revenue Service
P.O. Box 2508, Room 4106
Cincinnati, OH 45201

You can send the information by fax to (513) 263-4488. Your fax signature becomes a
permanent part of your filing. Do not send an additional copy by mail.
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If you have questions, you can contact the persaon whose name and telephane number are
shown in the heading of this letter.

Thank you for your cooperation.

Sincerely,

ST

Joseph R. Herr
Exempt Organization Specialist

Letter 5228 (6-2013)
Catalog Number 640057



Optional Expedited Process for Certain Exemption Applications Under Section
501(c)(4)

In the interest of effective and efficient tax administration and to assist in the transparent
and consistent review of applications for tax-exempt status under Section 501(¢)(4), the
IRS is offering an optional expedited process for certain organizations that have
submitted 501(c)(4) applications. This optional expedited process is currently available
only to applicants for 501(c)(4) status with applications pending for more than 120 days
as of May 28, 2013, that indicate the organization may be involved in political campaign
intervention or issue advocacy.

In this optional process, an organization will represent that it satisfies, and will continue
to satisfy, set percentages with respect to the level of its social welfare activities and
political campaign intervention activities (as defined in the specific instructions on pages
5-7) These percentage representations are not an interpretation of law but are a safe
harbor for those organizations that choose to participate in the optional process.

Under this optional expedited process, an applicant will be presumed to be primarily
engaged in activities that promote social welfare based on certain additicnal
representations (on pages 5-7) made by the organization regarding its past, present,
and future activities. Like the Form 1024 exemption application itself, these
representations are signed on behalf of the organization under penalties of perjury.
Applicants that provide the representations will receive a favorable determination letter
within two weeks of receipt of the representations.

Importantly, this is an optional process. The standards and thresholds reflected in the
representations are criteria for eligibility for expedited processing rather than new legal
requirements. No inference will be drawn from an organization’s choice not to
participate. An organization that declines to make the representations will have its
application reviewed under the regular process in which the IRS looks to all facts and
circumstances to determine whether an organization primarily engages in activities that
promote social welfare.

Like all organizations receiving a favorable determination of exempt status,
organizations participating in this optional expedited process may be subject to
examination by the IRS and the crganization’s exempt status may be revoked if, and as
of the tax year in which, the facts and circumstances indicate exempt status is no longer
warranted. An organization that receives a determination lefter under this expedited
process may rely on its determination letter as long as its activities are consistent with
its application for exemption and the representations, and the determination letter will
expressly indicate that the letter was based on the representations. An organization
may no longer rely on the determination letter issued under this optional expedited
process as of the tax year in which its activities (including the amount of expenditures
incurred or time spent on particular activities) cease to be consistent with its application
for exemption and any of the representations, if the applicable legal standards change.
or if the determination letter is revoked. If the organization determines that it continues

Letter 5228 (6-2013)
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to be described in Section 501(c)(4) notwithstanding the fact that its activities are no
longer consistent with the representations below, it may continue to take the position
that it is described in Section 501(c)(4) and file Form 990, Return of Organization
Exempt From Income Tax, but it must notify the IRS about such representations
ceasing to be correct on Schedule O, Supplemental Information, of the Form 920.

Letter 5228 (6-2013)
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Representations and Specific Instructions

1. During each past tax year of the organization, during the current tax year, and
during each future tax year in which the organization intends to rely on a determination
letter issued under the optional expedited process, the organization has spent and
anticipates that it will spend 60% or more of both the organization’s total expenditures
and its total time (measured by employee and volunteer hours) on activities that
promote the social welfare (within the meaning of Section 501(c)(4) and the regulations
thereunder).

2. During each past tax year of the organization, during the current tax year, and
during each future tax year in which the organization intends to rely on a determination
letter issued under the optional expedited process, the organization has spent and
anticipates that it will spend less than 40% of both the organization’s total expenditures
and its total time (measured by employee and volunteer hours) on direct or indirect
participation or intervention in any political campaign on behalf of (or in opposition to)
any candidate for public office (within the meaning of the regulations under Section
501{c)(4)).

Specific instructions

For purposes of these representations, "total expenditures” include administrative,
overhead, and other general expenditures. An organization may allocate those
expenditures among its activities using any reasonable method.

For purposes of these representations, activities that promote the social weifare do not
include any expenditure incurred or time spent by the organization on:

= Any activity that benefits select individuals or arganizations rather than the
community as a whole;

= Direct or indirect parlicipation or intervention in any political campaign on
behalf of (or in oppasition to) any candidate for public office;

«  Operating a social club for the benefit, pieasure, or recreation of the
organization's members; and

= Carrying on a business with the general public in a manner similar to
organizations operated for profit.

For purposes of these representations, direct or indirect participation or intervention in
any political campaign on behaif of (or in opposition to) any candidate for public office
("candidate”) includes any expenditure incurred or time spent by the organization on:

= Any written (printed or electronic) or oral statement supporting (or opposing)
the election or nomination of a candidate;
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= Financial or other support provided to (or the soclicitation of such support on
behalf of) any candidate, political party, political committee, or Section 527
organization;

= Conducting a voter registration drive that selects potential voters to assist on
the basis of their preference for a particular candidate or party;

« Conducting a "get-out-the-vote” drive that selects potential voters to assist on
the basis of their preference for a particular candidate or (in the case of
general elections) a particular party,

= Distributing material prepared by a candidate, political party, political
committee, or Section 527 organization: and

v Preparing and distributing a voter guide that rates favorably or unfavorably
one or more candidates.

In addition, solely for purposes of determining an organization’s eligibility under this
optional expedited process, direct or indirect participation or intervention in any political
campaign on behalf of (or in opposition to) any candidate includes any expenditure
incurred or time spent by the organization on:

« Any public communication within 60 days prior to a general election or 30
days prior to a primary election that identifies a candidate in the election. For
this purpose, “public communication” means a communication by means of
any broadcast, cable, or satellite communication; newspaper, magazine, or
other periodical (excluding any periodical distributed only to the organization's
dues paying members); outdoor advertising facility, mass mailing, or
telephone bank to the general public; and communications placed for a fee on
another person’s (nternet website,

» Conducting an event at which only one candidate is, or candidates of only
one party are, invited to speak; and

« Any grant {o an organization described in Secfion 501(c) if the recipient of the
grant engages in political campaign intervention.’

Although other activities may constitute direct or indirect participation or intervention in a
political campaign (see Revenue Ruling 2007-41 for exampies of factors to consider),
representations may be based on the specific activities described in these instructions.

" An organization may rely on a representation from an authorized officer of the recipient if the
organization does not know whether the recipient engages in any political campaign intervention and may
assume that a Section 501(c)(3) crganization does not engage in political campalgn mtervention
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Under penalties of perjury, | declare that | am authorized fo sign these representations
on behalf of the above organization, and that to the best of my knowledge and belief,
the facts stated in the representations are true, correct, and complete.

Signature of officer, director, trustee or other authorized official Date

Title and printed name

Organization name and Employer Identification Number
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