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Ms. Anderson. This is a transcribed interview
of John Gore, conducted by the House Committee on Oversight
and Reform. This interview was requested by Chairman
Elijah Cummings as part of the Committee's oversight of the
2020 census, including the decision to add a citizenship
question.

Can you please state your full name and spell
your last name for the record, Mr. Gore.

Mr. Gore. John Matthew Gore, G-O-R-E.

Ms. Anderson. My name is Tori Anderson. I

work as a majority counsel for the Committee on Oversight
and Reform. I first want to thank you for coming in today
for this interview. We appreciate you being willing to
speak with us voluntarily.

At this time I'll ask the additional staff in
the room to introduce themselves for the record before I
begin, and then we can go through the rules.

Mr. Anello. Russell Anello, majority staff.

Ms. Sachsman Grooms, I'm Susanne Sachsman

Grooms from the majority.

Mr. Castor. Steve Castor with the Republican

staff.

Ms. Nabity. Caroline Nabity with the

Republican staff.
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Ms. Johnson. Ellen Johnson, Republican staff.

Mr. Shumate. Brett Shumate, DOJ.

Ms. Antell. Kira Antell, DOJ.

Mr. Gardner. Josh Gardner, DOJ.

Ms. Anderson. So, before we begin, I would

like to go over some ground rules for this interview.
First we can go over the structure of the transcribed
interview.

The witness interview will proceed as follows:
The majority and minority staffs will alternate asking you
questions, one hour per side per round.

The majority staff will begin and proceed for
an hour, and the minority staff will then have an hour to
ask questions. And, also, just let me know if I'm going
too fast.

Thereafter the majority staff may ask
additional questions and so on.

We will alternate back and forth in this manner
until there are more no questions from either side and the
interview will be over.

During the interview, we will do our best to
limit the number of people who are directing questions at
you during that given hour. That said, from time to time,
following-up or clarifying questions may be useful. If

that's the case, we will hear from additional people around
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the table.

Presence of counsel. Do you have personal
counsel with you today?

Mr. Gore. No. I -- department counsel is here
today.

Ms. Anderson. I understand that you do not

have a personal attorney with you today but, instead, have
agency counsel with you. Would agency counsel please
identify himself.

Mr. Gardner. Josh Gardner.

Ms. Anderson. Do you understand that agency

counsel represents agency and not you personally?
Mr. Gore. Yes, I do.

Ms. Anderson. And are you choosing to have

agency counsel with you in the room today?
Mr. Gore. Yes, I am.

Ms. Anderson. We'll now discuss court reporter

transcription. This is a -- there is a court reporter
taking down everything I say and everything you say to make
a written record of the interview. For the record to be
clear, please wait until I finish each question before you
begin to answer, and I will wait until you finish each
response before asking you the next question.

The court reporter cannot record nonverbal

answers such as shaking of your head so it's important that



108

109

110

111

112

113

114

115

116

117

118

119

120

121

122

123

124

125

126

127

128

129

130

131

132

HGO066101

you answer each question with audible, wverbal answers.
Do you understand?
Mr. Gore. Yes.

Ms. Anderson. Clarifying questions. We want

to answer a question -- we want you to answer our questions
in the most complete and truthful manner possible so we are
going to take our time.

If you have any questions or do not understand
any of the questions, please let us know. We'll be happy
to clarify or repeat the question for you.

Do you understand?

Mr. Gore. Yes.

Ms. Anderson. If you -- if I ask you about

conversations or events in the past and you are unable to
recall the exact words or details, you should testify to
the substance of those conversations or events to the best
of your recollection. If you recall only a part of the
conversation or event, you should give us your best
recollection of those events or parts of the conversations
that you recall.

Do you understand?

Mr. Gore. Yes.

Ms. Anderson. If you need to take a break,

please let us know. We are happy to accommodate you.

Ordinarily we take a five-minute break at the end of each
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hour of questioning, but if you need a break before that,
just let us know.

However, to the extent there is a pending
question, I would just ask that you finish answering the
question before we take a break.

Do you understand?

Mr. Gore. Yes.

Ms. Anderson. Although you are here

voluntarily and we will not swear you in, you are required
by law to answer questions from Congress truthfully. This
also applies to questions posed by congressional staff in
the interview.

Do you understand?

Mr. Gore. Yes.

Ms. Anderson. If at any time you knowingly

make false statements, you could be subject to criminal
prosecution.

Do you understand?

Mr. Gore. Yes.

Ms. Anderson. Is there any reason that you are

unable today to provide truthful answers in this interview?
Mr. Gore. No.

Ms. Anderson. Please note if you wish to

assert a privilege over any statement today, that assertion

must comply with committee rules. Committee Rule 16(c) (1)
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states that "For the chair to consider assertions of
privilege over testimony or statements, witnesses or
entities must clearly state the specific privilege being
asserted and the reason for that assertion on or before the
scheduled date of testimony or appearance."

In addition, Committee Rule 16(c) (3) states,
"The only assertions of executive privilege that the chair
of the Committee will consider are those made in writing by
an executive branch official authorized to assert that
privilege."

Do you understand?

Mr. Gore. Yes.

Ms. Antell. I want to mention at this point, I

understand what you've requested. And at this point, at
this point in the accommodation process, Mr. Gore is going
to be able to answer questions that are related to the
Department's request to the Census Bureau to add a
citizenship question to the census that can be answered
without compromising the ongoing litigation or other
executive branch confidentiality interests.

Ms. Sachsman Grooms. Is that some kind of a

privilege?

Ms. Antell. We are not asserting privilege.

We feel that this is an accommodation process, and we're

happy to answer those questions, as I said several times in
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email. So I think we'll go through, we'll see the

questions that you might have that remain, and we're happy

to take that back.

Ms. Sachsman Grooms. So he'll come back in?

Ms. Antell. 1If that's necessary, or we can do

this by writing. We'll sort of see where the process takes

us. At this point at this interview, that's what he'll be

prepared to answer.

Ms. Sachsman Grooms. Mr. Gore, are you

committed to come back to answer those questions?

Ms. Antell. He's not committing to anything.

We're committing to fully engage in the accommodation
process as we always have.

Ms. Sachsman Grooms. Sure. My question is to

Mr. Gore, though.

Mr. Gore, are you committed to come in -- back
in to answer those questions for us?

Mr. Gore. I'm not making any commitment today.
This is an accommodation process between the Committee and
the Department of Justice, and I anticipate that that
process will play out in the ordinary course, and whether
further information is sought from me or from the
Department will be handled through the Office of
Legislative Affairs.

Ms. Anderson. Do you have any questions before




208

209

210

211

212

213

214

215

216

217

218

219

220

221

222

223

224

225

226

227

228

229

230

231

232

HGO066101

we begin?

Mr. Gore. I do not.

Ms. Anderson. I want to note that we're

beginning our hour at 9:36.
EXAMINATION

BY MS. ANDERSON.

Q So, Mr. Gore, when did you first have a
discussion about the addition of a citizenship question to
the 2020 census?

A It was in late August or early September of
2017.

o] When did you first become aware that anyone at
the Department of Commerce was interested in a citizenship
question?

A Through that discussion late August, early
September 2017.

0 Who was that discussion with?

A I received a phone call from two individuals at
the Department of Justice, so Attorney General Sessions and

Mary Blanche Hankey.

Q They were both on the same phone call?
A Yes.
0 Were you aware of the contents of that

conversation prior to their phone call?

10
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A I'm a little confused. Which conversation?

Q Did they just call you, or were you aware that
they were calling about a specific purpose when you got
that phone call in late August 201772

A Oh, I see. I had no advance knowledge of what
that conversation was about.

Q Okay. At any point did you become aware of the
reason why Secretary Ross was interested in adding a

citizenship question to the 2020 census?

A Yes.

0 When did you become aware of that?

A Around that same time frame.

0 So around August 201772

A Late August 2017 or early September.

Q And, so, in that late August, early September

2017 period, that's when you first became aware that the
Department of Justice was interested in helping the
Department of Commerce with the citizenship question issue?

Mr. Gardner. I instruct the witness not to

answer to the extent that it implicates the confidentiality
and litigation interests reflected in the Department's
letter to the Committee. To the extent you can answer that
question without divulging those confidential and
litigation interests, you can do so.

0 I'll rephrase. When did you become aware of the

11
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Department of Justice's interest in the Department of

Commerce's efforts to add a citizenship question to the

2020 census? Simply when.

Mr. Gardner. Same objection and the same
instruction. If you can answer that without divulging
anything.

A Consistent with that instruction, I can't answer
it.

Ms. Sachsman Grooms. He can't tell us when he

became aware?

Mr. Gardner. I think the problem is the

predicate.

Ms. Sachsman Grooms. I don't understand.

Mr. Gardner. The predicate of your question

assumes something that may or may not be the case. If you
want to try to rephrase it, you can do it that way. I am
trying to accommodate and I do want to have Mr. Gore
testify, so maybe if you can rephrase the question again.

Mr. Anello. TIf I might, I believe you just

stated that you did become aware that Secretary Ross wanted
to add a citizenship question, correct?
Mr. Gore. Yes.

Mr. Anello. When did you become aware?

Mr. Gore. I believe I already testified that

that was in late August or early September of 2017.

12
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Mr. Anello. How did you become aware?

Mr. Gore. Through the conversation that I had

with the Attorney General and Mary Blanche Hankey.

Q Had you had any other conversations prior to
that conversation in late August, early September 2017
about an addition of a citizenship question?

A No.

o] At any point did you become aware of why the
Department of Justice wanted to support the Department of

Commerce in an addition of a citizenship question?

A Yes.
0 When did you become aware of that?
A I think that is maybe not as simple of a

question as you're making it sound.

Q Sure.

A I became aware there was -- I became aware of
the Department of Commerce's interest in the question in
August -- late August, early September 2017, and that there
was interest in the Department of Justice in potentially
supporting that effort.

Q Okay. And so you became involved in this
process at that same time; is that correct?

A That 1is correct.

Q And so you would put that in that late August,

early September time frame still, correct?



308

309

310

311

312

313

314

315

316

317

318

319

320

321

322

323

324

325

326

327

328

329

330

331

332

HGO066101

A Correct.

Q You said you received a phone call from Attorney
General Jeff Sessions and Mary Blanche Hankey, and they
were both on that phone call; is that correct?

A That's correct.

Q Was there anyone else present during that phone
call besides those two people?

A No, at least not to my knowledge.

0 Sure.

Did you take any contemporaneous notes during
that phone call?

A No, I did not.

o] Did anyone at that point tell you not to create
documentation about your involvement in that conversation?

Mr. Gardner. I instruct the witness not to

answer for the same grounds previously stated.

Ms. Anderson. So, to be clear, the witness is

instructed not to answer the question of whether someone
told him not to create documentation based on their
conversation?

Mr. Gardner. If you're asking about the

internal conversations within the Department of Justice,

yes. If you want to rephrase the question, we can try it

that way.

0 Did Attorney General Jeff Sessions tell you not
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to take notes about your conversation in late August and/or
early September 20177

Mr. Gardner. You can answer that question.

A No.

Q Did Mary Blanche Hankey tell you not to take

notes during that conversation?

A No.

Q Did anyone else tell you not to create notes
about that -- about that conversation?

A No.

o] So you said they initiated that phone call. Did

they tell you why they wanted to talk to you at that point?
A I believe that they told me why they wanted to
talk to me while we were on the phone call. There was no
-- no one told me in advance what to expect from the phone
call.
Q Sure.
What did you discuss?

Mr. Gardner. Objection. I instruct the

witness not to answer.

Ms. Anderson. What is the basis for that

objection?

Mr. Gardner. The same basis I previously

stated.

Ms. Anderson. Would you state it again for the

15
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record, please.

Mr. Gardner. Sure. As reflected in our

correspondence to the Committee, the Department's
confidentiality and litigation interests.

Q Did you do anything in response to that
particular conversation that you had with Attorney General
Jeff Sessions and Mary Blanche Hankey?

A I don't recall doing anything specifically in

response to that conversation.

o] Did you take any action based on that
conversation?
A I don't know that it was based on that

conversation, but I did take action after that
conversation.
0 Did you have any other conversations with

Attorney General Jeff Sessions about the citizenship

question?
A Yes.
0 How many?
A I believe it arose maybe three or four times.
0 Do you remember when those conversations
occurred?
A Generally they occurred between September and

December of 2017.

Q You said September and December?

16
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A And December.

Q Do you have any -- do you have any recollection

on your next conversation after that initial conversation

in August -- late August, early September?
A With Attorney General Sessions --
Q Correct.
A -—- or with somebody else?

I'm trying to remember exactly. It probably

would have been late September of 2017.

0) Did that conversation occur in person or over
the phone?

A In person.

0) Who initiated that conversation?

A That conversation took place as part of a

monthly briefing I had with the Attorney General. So every
month I had a standing meeting with him to discuss matters
related to the Civil Rights Division and its work, and as
part of that monthly conversation or briefing, which was a
standing meeting, we discussed this issue.

0 Was there anyone else present during this

monthly meeting?

A Yes.
0 Who else?
A Rachael Tucker and Ben Aguinaga.

0 If you could spell the last names for the

17
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record, that would be great.

A Sure. Let me also spell Rachael's first name.

It's R-A-C-H-A-E-L. Tucker is T-U-C-K-E-R.

Ben is B-E-N. I'm going to do my best with

Aguinaga. I think, if I recall, it's A-G-U-I-N-A-G-A.

Q Thank you.

What did you discuss at that meeting?

Mr. Gardner. I instruct the witness not to

answer.
Ms. Anderson. On that basis?
Mr. Gardner. Same basis I previously stated.
o] Did you do anything in response to that

discussion you had with Attorney General Jeff Sessions?
A I don't recall doing anything specifically in

response to that conversation.

0 Did you take any actions as a result of that
conversation?
A I don't recall taking any actions as a result of

that conversation.

Q Did you conduct any other conversations as a
result of that conversation?

A I do not recall doing that.

Q Did you have any other conversations with Mary
Blanche Hankey about the addition of a citizenship

question?
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A I don't recall.

Q Did you have any conversations around that time

with anyone else about an addition of a citizenship

question?
A Yes.
0 With who?
A Within the Department of Justice I discussed the

issue, as I mentioned, with Attorney General Sessions, Mary
Blanche Hankey, Rachael Tucker, Ben Aguinaga, Danielle
Cutrona, C-U-T-R-O-N-A, Gene Hamilton, all of who -- they
were employed by the Office of Attorney General. I
eventually spoke with Bob Troester, T-R-O-E-S-T-E-R, who at
the time -- is a career lawyer at the Department of Justice
but at the time was serving in the Office of the Deputy
Attorney General.

I spoke with Rachel Brand, who was then the
Associate Attorney General. I spoke with Jesse Panuccio,
J-E-S-S-E, P-A-N-U-C-C-I-0, who was Rachel's principal
deputy. I spoke with Patrick Hovakimian,
H-O-V-A-K-I-M-I-A-N, who at the time was also in the Office
of Associate Attorney General.

I eventually spoke later, not in the September
time frame, but later, with Bethany Pickett, P-I-C-K-E-T-T,
who was in the Civil Rights Division; Chris Herren,

H-E-R-R-E-N, in the Civil Rights Division; Arthur Gary,

19
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G-A-R-Y, of the Justice Management Division.

I can recall speaking to three individuals at
the Department of Commerce, Peter Davidson, who I
understood to be the general counsel with the Department of
Commerce; James Uthmeier, U-T-H-M-E-I-E-R; Wendy Teramoto,
T-E-R-A-M-0-T-0. And around October of 2017, I had a
conversation with a man named Mark Neuman. I believe he
spells his last name N-E-U-M-A-N.

I think that's everybody, but if you read back
the list, I can tell you if I inadvertently left anybody
off.

Q I have Mary Blanche Hankey, Rachael Tucker, Ben
Aguinaga -- my apologies if I butchered that -- Danielle
Cutrona, Gene Hamilton, Bob Troester, Rachel Brand, Jesse
Panuccio, Patrick --

A Hovakimian.

Q Hovakimian. Bethany Pickett, Chris Herren,
Arthur Gary, Peter Davidson, James Uthmeier, Wendy

Teramoto, and Mark Neuman.

A Right. 1Is Arthur Gary on the list?
0 Yes.
A Attorney General Sessions, obviously, and then

John Zadrozny, J-0O-H-N, Z-A-D-R-0-Z-N-Y, who at the time

worked for the Domestic Policy Council at the White House.

I think that's everybody.
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Q So outside of the people you mentioned inside of
the Justice Department at the time, how many conversations
did you have with third parties about the addition of a
citizenship question?

A Can you clarify what you mean by "third

parties"?

Q People outside of the Department.

A Anybody outside of the Department.

0 Correct.

A Sure. I had, with Peter Davidson, probably
about a dozen phone calls. And with James Uthmeier -- I

had one phone call with James Uthmeier where it was just
the two of us, and I think James participated in one or two
phone calls that involved Peter Davidson and me as well.
And I spoke one time with Wendy Teramoto, and I spoke one
time with Mark Neuman, and one time with John Zadrozny.

Q Do you recall when your conversation was with

Mark Neuman?

A I think it was in early October of 2017. Late
September, early October. I'm pretty sure it was early
October.

Q Were these conversations that occurred with

people who were not in the Justice Department initiated by
you or initiated by those parties? And we can -- we can

return to some -- to the Department of Commerce later, but
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specifically with regard to Mark Neuman, was that

conversation initiated by you or by Mark Neuman?

A Not by me.
Q Was it by Mark Neuman or by somebody else?
A So Mark Neuman did call me, but I -- it was

Peter Davidson who mentioned Mark Neuman to me, and then
Mr. Neuman called me.
o] And you discussed the citizenship question with

Mark Neuman?

A Yes, I did.
0 What was the nature of those discussions?
Mr. Gardner. I instruct the witness not to
answer.

Ms. Anderson. On what basis?

Mr. Gardner. Same grounds.

0 Did you do anything -- is Mark Neuman employed

-— a government employee?

A I don't know whether he's a government employee.

I understood Mr. Neuman to have been at least formerly an

employee at the Department of Commerce or the Census

Bureau, I'm not sure which. And I understood he was an

advisor to the Department of Commerce on issues related to

the 2020 census or at least the issue of whether to

reinstate a citizenship question on the 2020 census

questionnaire.
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Mr. Anello. Can I just clarify a question for

counsel. Are you instructing the witness not to answer

about a conversation with somebody who is not a federal

employee?

Mr. Gardner. He was an advisor to the Commerce

Department.

Mr. Anello. But he was not employed by the

Commerce Department, correct?

Mr. Gardner. What do you mean, was he being

paid by the Commerce Department? Mr. Gore can answer that
question. I will represent to you that Mr. Neuman was an
advisor to the Commerce Department. And on that basis I
instruct him not to answer about the substance of his
conversations.

Ms. Sachsman Grooms. Do you know more

information about Mr. Neuman's employment or advising to
the Commerce Department?

Mr. Gardner. I'm not here to testify.

Ms. Sachsman Grooms. You have just testified

to us so you have represented to us --

Mr. Gardner. No, I just repeated back what Mr.

Gore just said.

Ms. Sachsman Grooms. -- that he was an advisor

in some capacity that you think makes him somehow protected

by this ongoing litigation aspect, which is not a
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privilege.

Mr. Gardner. Is there a question? I'm sorry.

Ms. Sachsman Grooms. Yes. My question is,

what on earth would be the basis for not answering a

question about a conversation with somebody who is not

employed, even by the federal government?

Mr. Gardner. The confidentiality and

litigation interests I previously stated.

Ms. Sachsman Grooms. Is there something about

the conversation with Mr. Neuman that would impact the
ongoing litigation?

Ms. Antell. At this point I understand that

you have an interest in this. I'm happy for Mr. Gore to
continue answering questions. I don't know that it's
helpful for this back-and-forth to continue regarding what
Mr. Gardner knows about this.

Ms. Sachsman Grooms. He did decide to make a

representation on the record.

Mr. Gardner. I just repeated what Mr. Gore

said.

Mr. Gore. I believe I'm the one who testified
that I understood that Mr. Neuman was advising the
Department of Commerce on this issue.

Q Did you do anything in response to your

conversation with Mark Neuman?
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A I reviewed -- yes, I did.

Q What did you do?

Mr. Gardner. You can answer that question to

the extent you can do so without divulging confidential or
litigation-based interests the Department has.

A I reviewed some documents and information
regarding the census.

o] I'm sorry, I just missed the first part.

A I reviewed some documents and information
regarding the census.

0 Were those documents and information provided to

you or pointed you to?

A Yes.
0 Which one? Sorry.

Mr. Gardner. I instruct the witness not to
answer. I'm sorry, I misunderstood your question. Can you
rephrase your question. I apologize.

Ms. Anderson. Sure.

0 Did he provide the documentation to you or did

he point you to the documentation?

A He provided it.

Q Was that information public information or

internal private information?

A Public information.

0 What was 1it?
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A He provided some information regarding the

census, historical documents about the census. He handed

me a pamphlet that was -- had a chart in it that documented

which questions had been on the census in various years.

Q Was that all he provided you?

A No, he also provided me a draft letter.
0 A draft letter of what?

A It was a draft letter that would request

reinstatement of the citizenship question on the census

questionnaire.
Q Did he tell you where he got that draft letter?
Mr. Gardner. I instruct you --
A No.
o] Did any language in that letter appear in the

letter that the Department of Justice sent to the
Department of Commerce on December 12th, 201772

Mr. Gardner. I instruct the witness not to

answer.
Ms. Anderson. On what basis?

Mr. Gardner. The same basis.

Mr. Anello. Can I ask you a question. Was the

draft letter that he handed you, was it addressed from the

Department of Justice to the Department of Commerce?
Mr. Gardner. Same instruction.

Mr. Anello. So just to be clear, you've told
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us that he gave you a draft letter, but you're being

instructed not to tell us to whom the draft letter was

addressed. 1Is that the instruction?

Mr. Gardner. You're asking about the contents

of the letter. I'm instructing him not to answer those
questions, correct.

Q Besides the pamphlet and the draft letter, was
there anything else that he provided you?

A No.
BY MR. ANELIO.

Q The draft letter that he provided you, had you

requested that he provide you with that draft letter?

Mr. Gardner. You can answer.
A No.
0 Had somebody else asked him to provide that

draft letter to you?
A I don't know.

0 Why did he give it to you?

Mr. Gardner. I instruct the witness not to
answer.
0 Do you know why he gave it to you?
A I don't, actually.
0 Did you agree with the contents of the letter?
Mr. Gardner. I instruct the witness not to

answer.
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659 o) Did the letter -- the draft letter that he gave

660 you propose that a citizenship question should be added in

661 order to assist with VRA enforcement?
662 Mr. Gardner. I instruct the witness not to
663 answer.

664 BY MS. ANDERSON.

665

666 0 Did the letter contain any rationale for an
667 addition of a citizenship question?

668 Mr. Gardner. I instruct the witness not to

669 answer.

670 BY MR. ANELIO.

671

672 Q When you -- I apologize for skipping around a
673 little bit with the questions here. I appreciate your

674 indulgence.

675 Mr. Gardner. Sure.
676 Q When you drafted the letter that eventually was
677 sent to the Department of Commerce on December 12th, were

678 the words in that letter all your own? I can rephrase if

679 that's not clear.

680 Mr. Gardner. If you can try to rephrase that.
681 Q You created the first draft of the letter that
682 eventually was sent to Secretary Wilbur Ross requesting a

683 citizenship question, correct?
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A That's correct.

Q When you made your first draft, were the words

in that first draft your own?

Mr. Gardner. To the extent you can answer that

question without divulging the Department's confidentiality
and litigation interests, you may do so.

A I actually don't know how to answer that
question because I believe there were -- I believe that
there were words that came from cases, so I'm not sure how
to answer that question.

0 Aside from quotations from case law, were there
any words that were not your own?

Mr. Gardner. Same objection. Same

instruction. If you can answer that question without
divulging those interests, you may do so.

A Not that I recall.

Q Were any -- when you wrote your letter, did any
information that you received from anybody outside the
Department of Justice play a role in what you wrote in that
first draft?

Mr. Gardner. I instruct the witness not to

answer.

Q Did any information that you received from

somebody who is not a federal employee play a role in the

letter that you drafted?
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Mr. Gardner. I instruct the witness not to

answer.

BY MS. ANDERSON.

Q Okay. I want to go back to kind of that initial
point where you became involved in the citizenship question
issue, okay?

And you said you had spoken with several other
people, both inside and outside of the Department. One of
those people inside of the Department -- do you know who

James McHenry is?

A I do know James McHenry.

0) Where is he?

A I don't know that I ever discussed the issue
with him. I believe he's mentioned in -- I certainly know

who he is, but he's mentioned in some documents, and I
don't recall whether I had a conversation with him about
this issue.

BY MR. ANELLO.

0 You described a conversation in late August or
early September with the Attorney General and with Mary
Blanche Hankey, correct?

A That's correct.

Q And you stated that -- I believe, that during
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that conversation you learned that Secretary Ross wanted to
add a citizenship question to the census, correct?

A I don't know if that was my testimony.

Q Did you learn during that conversation from the
Attorney General that Secretary Ross was interested in
adding a citizenship question to the census?

A Now you've changed the question and, so, yes.

0 And I believe you also stated a few minutes
earlier that around that same time you learned that there
was some interest at the Department of Justice in
cooperating with that request.

A I'm not sure if cooperating is the right word,
but, yes, I had learned that there was interest in the
Department of Justice in examining whether something could
be done to support that.

0 Did Attorney General Sessions tell you in that
conversation in late August or early September that he
personally had an interest in helping the Department of
Commerce add the citizenship question to the census?

Mr. Gardner. I instruct the witness not to

answer.

Q Did the Attorney General tell you that the

Department had an interest in assisting the Department of

Commerce in adding a citizenship question to the census?

Mr. Gardner. I instruct the witness not to
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answer.

Mr. Anello. If I might, I believe the witness

has just stated that he learned that the Department of
Justice at this time period had an interest in potentially
helping the Department of Commerce add the citizenship
question. So the only question I'm asking now is did the
Attorney General tell you that.

Mr. Gardner. I understand your question.

Mr. Anello. So you're telling me that that --

the fact of the knowledge is not something you would object
to, but who gave him that knowledge is objectionable to
you?

Mr. Gardner. You're asking about a

conversation between Mr. Gore and the Attorney General. I
instruct the witness --

Mr. Anello. Mr. Gore has told us that the

Attorney General told him that the Department of Commerce

wanted to add a citizenship question. So I'm asking any --
Mr. Gardner. I understand. I completely
understand. If you can rephrase --
Mr. Anello. I fail to understand -- I fail to

understand why this question is objectionable.

Mr. Gardner. If you can try to rephrase the

question, I'm happy to let Mr. Gore testify to the extent

he can, consistent with our litigation and confidentiality
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interests.

Q You stated a moment ago that you learned around

this time that the Department of Justice had an interest in

assisting the Department of Commerce with adding a

citizenship question to the census, correct?

A I believe that's what I said, yes.

Q Did you learn that during a phone call with the

Attorney General and Mary Blanche Hankey?

Mr. Gardner. I instruct the witness not to
answer.

Ms. Sachsman Grooms. He's already answered,
though.

Mr. Gardner. Then why are you asking again? I

don't think he did answer that question.

0 I'll rephrase.

You learned that information either in late

August or early September, correct?

A That is correct.

0 Did you learn that information from somebody at
the Department of Commerce?

A What information?

Q Information that you just said you learned, the
information that the Department of Justice was interested
in assisting the Department of Commerce in adding a

citizenship question. Did you learn that information from
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somebody at the Department of Commerce?
A No.
Q Did you learn that information from somebody at

the Department of Justice?

A Yes.
Q Who at the Department of Justice told you that?
Mr. Gardner. I'm going to instruct the witness

not to answer.

Ms. Sachsman Grooms. Who at the Department of

Justice did you learn that information from?

Mr. Gardner. Same instruction.

Ms. Sachsman Grooms. So the parameters aren't

around the conversation itself? They're not around the

words within the conversation. They're around his

knowledge set also?

Mr. Gardner. I couldn't be more clear. I'm

sorry. I'm not trying to be difficult with you. You're
asking questions that directly implicate the Department's
confidentiality and litigation interests. I instruct him
not to answer. Mr. Gore is here to answer questions, and
we're trying not to be obstreperous. So if you can come up
with a different way to ask these questions, we're happy to
facilitate that.

Q So you've testified -- you told us that you did
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not learn that from somebody at the Department of Commerce,

and you did learn it from somebody at the Department of

Justice.

Did you learn it from somebody in the Civil

Rights Division?

Mr. Gardner. Go ahead.

A No.

o] Did you learn it from somebody in the Deputy
Attorney General's Office?

A Excuse me.

Mr. Gardner. I think at this point I'm going

to instruct the witness not to answer.
o] Did you learn it from somebody at the Attorney
General's Office?

Mr. Gardner. Same instruction.

0 I have one more question about that first
conversation that you said you had with the Attorney
General and Mary Blanche Hankey. You said you took action
-- some actions after that conversation. What were the
actions you took after that conversation?

A I conducted some legal research and some general
research regarding the census.

Q What research did you conduct?

Mr. Gardner. I instruct the witness not to

answer.
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Q Did you conduct research about the citizenship

question?

Mr. Gardner. So at that level of detail, you

can answer that question.

A Yes.
Q Were you directed by somebody to do so?
Mr. Gardner. I'm going to instruct not to
answer.
0 Was it your own decision to conduct that
research?
Mr. Gardner. Same instruction.
o] Aside from conducting research, did you take any

other action?

A Not in specific response to that conversation
that I can recall. I did, as I mentioned, have
conversations with many people about the issue, and as I've
already stated, eventually I wrote the first draft of a
letter on behalf of the Department of Justice.

Q What was the next action you took after -- after
that conversation?

A I'm sorry, which conversation?

Q The conversation with the Attorney General.

What was the next action you took related to the
citizenship question after that?

A As I've just testified, I conducted some legal
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research and some general research regarding the census.

Q And then after that, what was the next step?

A Again, I'm not clear on all of the sequencing as
it played out, but I did have conversations with many of
the people on the list who I just named regarding this
issue.

BY MS. ANDERSON.

Q Did you provide that legal research to anyone
else inside the Department of Justice?

A I discussed that legal research with other
individuals within the Department of Justice.

0 Who?

A I discussed it eventually with the Attorney
General, Rachael Tucker, Gene Hamilton, Danielle Cutrona,

Rachel Brand, Jesse Panuccio, Patrick Hovakimian, Bob

Troester.
0 It's fair to say everyone you listed before?
A Pretty much everybody. There may have been one

or two people I didn't, but

0 Did you discuss your legal research with anyone
outside of the Department of Justice?

A Yes, I did.

0 Is it anyone else who's not mentioned in that

list that you described earlier?
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A No.

Q Was it everyone who's on that list that you said
earlier?

A More or less everyone. I don't know if I

discussed legal research with Mark Neuman, but I certainly
discussed it, I think, with everyone else on that list.

Q Including those three people you mentioned from
the Department of Commerce?

A Not Ms. Teramoto. And I can't remember whether
I discussed it with Mr. Zadrozny. I think not, but I can't
remember.

o] What was your initial conclusion after you
conducted your legal research?

Mr. Gardner. I instruct the witness not to

answer.

Q At some point you became aware that the
Department of Commerce and the Department of Justice had
had conversations prior to your involvement in the

citizenship question; is that correct?

A Yes, at some point I did become aware of that.
Q Who informed you of those conversations?
A I can't remember how I became aware of those,

whether someone informed me or whether it was because

there's a memo in the record in one of the litigation cases

that was shown in my deposition written by Earl Comstock.
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It's a memo to the file or something like that. I can't
remember if it's because I saw that document or because
somebody told me, but at some point I became aware that
conversations had occurred prior to my involvement in the
issue.

Q Who from the Department of Justice was involved
in those conversations that you are aware of?

A Again, I'd have to go back in my memory to the
memo that Mr. Comstock wrote, which I don't have right in
front of me, but I believe he mentions having spoken to
Mary Blanche Hankey and to James McHenry, and also that he
spoke to Gene Hamilton, who at that time was at the
Department of Homeland Security. Later he joined the
Department of Justice.

0 Did you ever become aware of the contents of
those conversations that occurred between Mary Blanche
Hankey, Gene Hamilton, or anyone else at the Department of
Justice and the Department of Commerce?

A Only -- only what's reflected in Mr. Comstock's
memo, which I believe is dated September 8th, 2017.

Q Okay. So to be clear, you did not become aware
of those conversations after having spoken with anyone at
the Department of Justice about them?

A I don't think so. ©Not that I recall.

0 And you also became aware of conversations that
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occurred between Secretary Ross and Attorney General Jeff
Sessions; is that correct?

A Yes, I became aware of the conversations.

o] And those conversations were about the addition
of a citizenship question; is that correct?

A Again, I wasn't a party to those conversations,
but that's my understanding.

0 Sure.

Were you aware of more than one conversation

that occurred between Attorney General Jeff Sessions and

Secretary Ross about an addition of a citizenship question?

A I believe so, yes.

0 How many conversations?

A I think I'm aware of maybe two or three
conversations.

Q When did those conversations occur that you are

aware of?

A Again, I wasn't a party to those conversations.
It's my understanding that there was at least one
conversation before I received a phone call from the
Attorney General and Mary Blanche Hankey, and there may
have been one or two other conversations thereafter.

Q So just to get the timeline, one before that
late August, early September phone call that you received

from Mary Blanche and Attorney General Jeff Sessions; 1is
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984 that correct?

985 A That's my understanding.

986 Q Sure.

987 A I don't know. Again, I wasn't a party to any of
988 those conversations. I don't know.

989 Q Sure.

990 And then a few that happened after that point,
991 did those conversations, to your knowledge, happen before

992 the December 12th, 2017, letter?

993 A Yes.

994 0 So in that September to December time frame.
995 A Correct.

996 Q Were you aware of anyone else being present
997 during those conversations with Attorney General Jeff
998 Sessions and Secretary Ross?

999 A No, I am not. I have no awareness one way oOr

1000 the other. I should specify. Since I wasn't a party to

1001 the conversations, I don't know.
1002 Q Did you become aware at any point about the
1003 contents of those conversations between Secretary Ross and

1004 Attorney General Jeff Sessions?

1005 A Yes, at least some of the content.

1006 Q Did you become aware of the content of the
1007 conversation that happened before you became involved in

1008 the citizenship question?
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A Yes.
Q When did you become aware of that?
A On that phone call, meaning the late August,

early September phone call.

Q And then did you become aware of the contents of

the conversation that happened between September, that

phone call, and the December 12th letter?

A Yes, at least some of the contents.

0 Who made you aware of the contents of those

conversations?

A It was the Attorney General.
o] What did you discuss during those conversations?
Mr. Gardner. I instruct the witness not to
answer.
Q Let me just be very clear.
The conversation that happened prior to -- when
they called you in September -- late Septem- -- I'm just

going to say early September from now on if that's okay.

A That's fine.

0 Prior to the conversation that happened in early
September 2017, after the Attorney General informed you of
the conversation and the contents of that with Secretary
Ross, what did he tell you about the contents of those
conversations?

Mr. Gardner. I instruct the witness not to
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answer.

Q And as per the conversations that happened

between Attorney General Jeff Sessions and Secretary Ross

between early September and December 12th, 2017, what were

the contents of those discussions between Secretary Ross

and Attorney General Jeff Sessions?

Mr. Gardner. Same instruction.

BY MR. ANELLO.

o] Did -- I want to ask you a few more questions
about what you learned about the conversations between
Secretary Ross and the Attorney General. Did you ever
learn that Secretary Ross and the Attorney General -- let
me start here.

You learned that they discussed the citizenship

question, correct?

A That's correct.

Q The Attorney General told you that.

A That's correct.

0 Did he tell you that they discussed how adding a

citizenship question could impact census participation by
immigrants and noncitizens?

Mr. Gardner. I instruct the witness not to

answer.

Q Did the Attorney General tell you that he
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discussed with the Secretary of Commerce how adding a

citizenship question could impact congressional

apportionment?

Mr. Gardner. I instruct the witness not to

answer.

Q Did he tell you that he -- "he" being the
Attorney General -- discussed with the Secretary of
Commerce that adding citizenship could impact the outcome
of any election?

Mr. Gardner. I instruct the witness not to

answer.

Q Did the Attorney General tell you that he and
Secretary Ross discussed concealing the process by which
the citizenship would be added to the census?

Mr. Gardner. I instruct the witness not to

answer.

Mr. Anello. Just to be clear, is the

Department of Justice asserting some confidentiality over
concealment from the public of the nature of the decision?

Mr. Gardner. I'm just plainly stating that

your question implicates the Department of Justice's
confidentiality and litigation interests.

Mr. Anello. My question is whether the

Department of Justice was concealing information.

Mr. Gardner. No, your question was about a
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specific conversation that the Attorney General and the

Secretary of Commerce had that was then disclosed to

Mr. Gore.

Mr. Anello. Let me rephrase that question

then.

Q Did the Department of Justice seek to conceal --
did anyone at the Department of Justice seek to conceal any
part of the process by which the citizenship question was
added to the census?

A Absolutely not. I don't think there's any basis
for that implication.

0 Well, that's something we can talk about off the
record, but

Did you ever -- were there ever any

conversations about concealing discussions between the
Department of Commerce and the Department of Justice on

this topic?

Mr. Gardner. Between whom? I'm sorry, I'm not
clear what your question is. Can you repeat it.
Q Were you ever involved in any discussions about

efforts to conceal communications between the Department of
Justice and the Department of Commerce regarding the
citizenship question?

Mr. Gardner. You can answer.

A No.
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BY MS. ANDERSON.

Q One of the people you said that you spoke with
from the Department of Commerce around this time, in that

early September time frame, was Wendy Teramoto; is that

correct?

A Yes. I believe I spoke to her on September 16th
of 2017.

0 And Peter Davidson asked you to reach out to

Wendy Teramoto?

A That's correct.

0 When did he ask you to do that?

A It would have been maybe a few days before that.
Q Why did he ask you to reach out to Wendy?

A There was some confusion at the Department of

Commerce as to what my job was, and Ms. Teramoto had been
tasked with scheduling a call between the Secretary of
Commerce and the Attorney General and thought that I could
be of assistance in that endeavor.

0 So you said that you spoke with her on September
l6th. 1Is that correct?

A That's correct.

0 And that conversation was about -- or at least
about in part the citizenship question; is that correct?

A I understood it to be about scheduling a call
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for the Secretary and the Attorney General to discuss that

topic.
Q Did you discuss that topic with Wendy Teramoto?
A Not really, no.
Q Yes or no? Did you discuss it or did you not

discuss it?

A I would -- no. I mean, we really discussed the
scheduling issue, and she asked if I could help schedule a
call on that topic, and I said that's not my job and I'll
put you in contact with somebody who can potentially help
you manage schedules.

Q And you said before, was that the only
conversation you had with Wendy Teramoto?

A Yes. It's the only one I can recall.

0 So after -- after you received -- or you spoke
with Wendy Teramoto, you connected her with Danielle
Cutrona, correct?

A That's correct.

Q And Danielle works at the Department of Justice;
is that correct?

A Yes.

Q You connected them on September 16th as well; is
that correct?

A That's correct, yes.

0 At that point when you introduced Danielle to
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Wendy, you said that Danielle is the person to connect

about the issue we discussed today --

A That's correct.

Q Presumably September 16th, correct?

A Yes.

0 -- scheduling to connect Secretary Ross with the

Attorney General Jeff Sessions to discuss the citizenship
question.
A That's correct.
(Exhibit 1 was marked for identification and

attached to the transcript.)

Q So I've handed you a copy of a document that
I've marked now as Exhibit 1. Do you have a copy of that?
I can hand you the one that I've actually marked. We can
trade.
Mr. Gardner. Why don't you trade.
Ms. Anderson. We can trade. I think that's a
little bit --
0 I handed you a document that's marked as Exhibit
1.
A Okay.
Q I would like you to turn to the second page of
that document, the bottom of which -- it's numbered. It's

numbered 0002637. Are you on that page?

A I am.
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Q And this email, the email I'm going -- there are

several emails on the page so I'm just going to point you

towards a particular email.

Oh, I'm sorry.

If you just want to review that document for

just one second.

A Sure. (Document review.)
Ms. Anderson. Just give me one second.

Mr. Gardner. Take your time.

Q So the top of that -- I'm actually going to

refer you to the first page, 2636. The top of that is an

email that's dated September 18th, 2017. And it's an email

from Wendy Teramoto to John Gore. That would be you; is

that correct?

A It appears to be.

Q Sure.

That email says, "Hi. AG and Sec spoke.

Please let me know when you have a minute."

Presumably that's referring to Attorney General

Jeff Sessions and Secretary Ross; 1s that correct?

A I think that's correct.

Q Did you speak to Wendy Teramoto on that day?

A I don't recall speaking to her after this email.
0 And then I want -- I want to go to the second

page -- again, sorry, 2637. There's an email there, the
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second email on the page from September 17th, 2017, at

12:10 p.m. from Danielle Cutrona to Wendy Teramoto.

In that Danielle writes, "From what John said,

it sounds like we can do whatever you all need us to do."

Did you say that to Danielle Cutrona-?

Mr. Gardner. I instruct the witness not to
answer.
o] What did you mean by that?
Mr. Anello. I'm sorry, are you -- this email
is -- this is an email that I believe you actually produced

in litigation, correct?
Mr. Gardner. That's correct.

Mr. Anello. So are you saying the witness is

not permitted to talk about this document?

Mr. Gardner. I didn't say that.

Mr. Anello. I think he's been asked simply

whether the statement in the document is accurate.

Mr. Gardner. He's been asked whether

Ms. Cutrona's reference to a statement that John might have

told him is accurate. That's what I've objected to. These

aren't John's words.

Ms. Sachsman Grooms. So is this a different

objection?

Mr. Gardner. No, it's the exact same

instruction.
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Try to rephrase it. See if we can do it that
way.
Q She then says, "The delay was due to
miscommunication.”" Did you tell Danielle Cutrona that the

delay was due to miscommunication?

Mr. Gardner. I instruct the witness not to

answer.

o] She then says, "The AG is eager to assist." Did

you tell Danielle Cutrona that the AG was eager to assist?

Mr. Gardner. Same instruction.

0 Did you have a discussion with Danielle Cutrona

prior to connecting her with Wendy Teramoto?

A Yes, I did.

0 When was that conversation?

A It was on the phone on September 16th, 2017.

0 Did you communicate to Danielle Cutrona why you

were connecting her with Wendy Teramoto?

Mr. Gardner. You can answer that with a yes or

no.
A Yes, I did.
0 What did you tell her the reason was for you to
connect her to Wendy Teramoto?

Mr. Gardner. I instruct the witness not to

answer.

0 Did you tell her that you wanted to connect her



1259

1260

1261

1262

1263

1264

1265

1266

1267

1268

1269

1270

1271

1272

1273

1274

1275

1276

1277

1278

1279

1280

1281

1282

1283

HGO066101

to schedule a phone call between the Attorney General and

Secretary Ross?

Mr. Gardner. You can answer that.

A Yes.
Q Did you tell her anything else on that phone
call?
Mr. Gardner. You can answer that with a yes or
no.

A Yes.

o] Did you tell her anything else on that phone

call regarding the addition of a citizenship question?

Mr. Gardner. You can answer that with a yes or
no.
A Yes.
0 Did you tell her at any point during that

conversation about why the Department of Justice was
interested in adding a citizenship question to the census?

Mr. Gardner. You can answer that question yes

or no.
A Yes, to the extent I understand your question.
0 Did you tell her on that phone call anything
about the Attorney General's interest in a citizenship
question?

Mr. Gardner. I'm sorry, can you rephrase that?

That question was a little confusing.
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Ms. Anderson. Sure.

) Did you communicate to Danielle Cutrona on that

phone call anything about what the Attorney General's

interest was in a citizenship question?

Mr. Gardner. I instruct the witness not to

answer.

) Did you communicate with Danielle Cutrona on

that phone call anything that you had learned from your

discussion or conversation with Wendy Teramoto?

A Anything I learned from Ms. Teramoto?

Q Yes.

A Yes.

Q Were the contents of what you told Danielle

Cutrona that you had learned from Wendy Teramoto anything
besides scheduling?
A No.

BY MR. ANELILO.

@) You've read this email from Danielle Cutrona,
correct?
A Yes, I have.
@) Is it accurate?
Mr. Gardner. I instruct --
Q Are the representations she made accurate?
Mr. Gardner. I instruct the witness not to
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answer.

Q When you spoke to Danielle Cutrona, did you tell

Ms. Cutrona what the Attorney General had communicated to

you?

Mr. Gardner. I instruct the witness not to

answer.
Mr. Anello. I'm only asking for a yes or no.

Mr. Gardner. You're asking about the content

of the conversation.

BY MS. ANDERSON.

Q Okay. So after you received an email from Wendy
Teramoto saying AG and Secretary Ross spoke, you learned
that they had, in fact, spoken around that time frame; is

that correct?

A That 1s correct.
Q Did you become aware of the contents of the
conversation that happened -- I'm going to put it as

September 17th, is that okay, for the purposes of this?

A On or about.

Q On or about September 17th --

A Sure.

Q -- did you become aware of the contents of that

particular conversation between Secretary Ross and Attorney

General Jeff Sessions?
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A Am I aware of the contents? Yes, I believe

at least some of the contents.

so,

Q Who made you aware of that?

A I think I heard from Danielle Cutrona about it.

Q Was she on the phone call?

A Maybe -- I don't know. I wasn't a party to that
call. And I can't recall whether I specifically heard from
the Attorney General about that conversation or not.

Q What did you learn the Attorney General and
Secretary Ross spoke about on that phone call?

Mr. Gardner. I instruct the witness not to
answer.

o] Did Attorney General Jeff Sessions ask you to do

anything after his phone call with Secretary Ross?

Mr. Gardner. You can answer that with a yes or

no.

A No.

0 Did anyone else ask you to do anything after

Secretary Ross and Attorney General Jeff Sessions spoke on

or about September 17th, 20177

A No.

Q Did the Department of Justice's position change

regarding the addition of a citizenship question after

Attorney General Jeff Sessions and Secretary Ross spoke on

or about September 17th, 20177
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Mr. Gardner. I'm going to instruct the witness

not to answer.

Q Were you aware of any conversations between
Attorney General Jeff Sessions and Kris Kobach regarding a
citizenship question?

A No.

Q Were you aware of any conversations between
Attorney General Jeff Sessions and Steve Bannon about the
addition of a citizenship question?

A No.

Q Were you aware of any conversations with anyone
else at the Department of Justice and Kris Kobach about an
addition of a citizenship question?

A No.

Q Were you aware of any conversations between
anyone at the Department of Justice and Steve Bannon about
an addition of a citizenship question?

A No.

Q Were you aware of any conversations between
Attorney General Jeff Sessions and the White House about an
addition of a citizenship question?

A So, can I just ask for clarification? You keep
asking me, was I aware, were you aware. Are you talking
about a specific time frame or at any point in time?

Mr. Anello. Is the question you're trying to




1384

1385

1386

1387

1388

1389

1390

1391

1392

1393

1394

1395

1396

1397

1398

1399

1400

1401

1402

1403

1404

1405

1406

1407

1408

HGO066101 57

clarify --

Mr. Gardner. At what point did he know.

Mr. Anello. -- once you became aware of the
conversation?

Mr. Gore. Well, that assumes there's a
predicate, but you're asking a past-tense question, "Were
you aware?" Are you referring to on September 17th or 18th
or ever?

Q No, I'm referring to ever, yes.
A I'm not aware of any conversations between the
Department of Justice and Attorney General Sessions and any

of the other individuals you've named.

o] Okay. So I think we paused --
A At any point in time.
Q Sure.

I think we paused on whether Attorney General

Jeff Sessions had spoken with anyone at the White House
regarding this issue. Is your answer -- it remains no on
that as well?

A I have no awareness that he ever spoke with
anyone at the White House regarding this issue.

0 Do you have any awareness of anyone speaking --
from the Department of Justice speaking with anyone at the
White House besides the conversation you identified with

John Zadrozny in October of 20177
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A No, but I will clarify that, as I recall that
conversation with Mr. Zadrozny, it was a conference call in
which Rachael Tucker and Gene Hamilton also participated,
but I don't recall anyone else participating on that call.

Q And no other --

A So it wasn't just -- I'm just trying to clarify.
It wasn't just Mr. Zadrozny and me. Rachael and Gene were
also on the call, as I recall.

Q And that was your only conversation, that you're
aware, people from the Department of Justice and people

from the White House.

A That is correct.
Q Okay. You said one of the other people -- let
me just -- you said one of the other people from the

Department of Commerce that you had a discussion with was
Peter Davidson, or discussions with.

A That is correct.

Q And Peter Davidson initiated those conversations

with you; is that correct?

A Yes, he did.

0 How did he get in contact with you?
A Called me.

Q Did he tell you why he called?

A Yes.

0 Why did he call?
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A He called to discuss the Department possibly

requesting reinstatement of a citizenship question on the

2020 census questionnaire.

Q Did he tell you how he came to come in contact

with you in particular at the Department of Justice?

A I believe he did.
Q How?
Mr. Gardner. I instruct the witness not to
answer.
0) Did Peter Davidson tell you that someone had

told him to contact you?

Mr. Gardner. Same instruction.

Q Had you spoken with anyone else at the
Department of Commerce prior to Peter Davidson contacting
you?

A No.

0 So he was your first point of contact from the
Department of Commerce; is that correct?

A That is correct.

BY MR. ANELLO.

Q So that conversation with Mr. Davidson, you said
he told you the reason he was calling was to inquire about
the Department of Justice requesting a citizenship question

being added on the census. That's what you just said,
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correct?

A I don't think I said to inquire. He called me

to discuss that issue.

Q To discuss the Department of Justice making that
request.

A Potentially, yes.

Q And why did he tell you he was calling to

discuss that?

Mr. Gardner. Same instruction.

o] Did he express a particular view on whether the

Department of Justice should make that request?

Mr. Gardner. Same instruction.

BY MS. ANDERSON.

Q Did he provide a reason why or did he ask you
why you might be interested in making that request?

Mr. Gardner. Same instruction.

0 Did you -- what did you do after -- did you do
anything in particular after you had your conversation with
Peter Davidson?

A No.

Q Did you follow up with anyone else following
your conversation with Peter Davidson besides Wendy
Teramoto?

A No. Just to clarify, I had many conversations
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with Mr. Davidson, and I'm answering with respect to all of

them. I don't recall doing anything in particular in

response to his phone calls.

Q How many conversations would you say you had

with Peter Davidson between -- between when he first

contacted you --

A At any time?
0 Yes.
A I think I said earlier it was about a dozen.

Q Were they all by phone?

A Yes, they were.

Q Did you take any notes during those phone calls?
A No, I did not.

Q Was anyone else ever on those phone calls

besides you and Peter Davidson except for that one or two
phone calls you mentioned with James Uthmeier?

A No.

0 Did Peter Davidson provide any documentation to
you throughout this time period?

A No, he did not.

0 Did you provide any documentation to Peter
Davidson besides perhaps the legal research that you
mentioned earlier?

A No, and I didn't provide him any legal research,

but we discussed it. I provided him no documents.
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Q You called Peter Davidson on November 28th,
2017; 1is that correct?

A If you say so. I don't recall exactly when I --
that I called him on that date, but I think there's a
document in the record indicating that I did call him on
that date.

Q And that would be consistent with your
recollection that you had a dozen phone calls in this time
period.

A Yes, that I had phone calls with him over that
time period. He initiated the first one. I can't remember
if I ever initiated phone calls or if I just simply called
him back every time. But we talked over the phone.

Q And during those dozen or so conversations, you
discussed the citizenship question; is that correct?

A That's correct.

0 Did you discuss where DOJ was in their
production of a possible request to the Department of
Commerce?

Mr. Gardner. I instruct the witness not to

answer.

Q You testified -- you stated earlier that he

contacted you to see whether the Department of Justice

would consider making a request to the Department of

Commerce; is that correct?
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A I think what I said is that he contacted me to
discuss the possibility of the Department requesting
reinstatement of the citizenship question on the census
questionnaire.

Q Did you discuss that topic at every single one
of your later conversations or at some point did you
discuss other things?

A We certainly discussed that at every one of our
conversations. I can't remember -- I believe I had a
conversation with him at one point where he was quite
literally on a ski slope, and so I asked him how the ski
conditions were on that particular day. But other than
that -- we may have exchanged pleasantries, but every
conversation we had was about that topic.

Mr. Anello. Did he -- did Mr. Davidson tell

you in any of those calls that he was calling on the
instructions of Secretary Ross?

Mr. Gardner. I instruct the witness not to

answer.

Mr. Anello. Did he provide any information to

you about Secretary Ross' views on the citizenship
question?

Mr. Gardner. Same instruction.

0 Did you discuss with the Attorney General the

fact that you had been in contact with Peter Davidson?
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Mr. Gardner. I instruct the witness not to

answer the question.

Q Did you discuss with the Attorney General

anything that you had discussed with Peter Davidson?

Mr. Gardner. Same instruction.

Q Did you do anything in response to David -- your
discussions with Peter Davidson?

A I don't recall doing anything specifically in
response to those discussions.

o] Did Peter Davidson direct you to look at any
documents or any particular legal research during your
conversations?

Mr. Gardner. Same instruction.

Ms. Sachsman Grooms. Why so many conversations

with Peter Davidson?

Mr. Gardner. Objection. To the extent you can

answer that question without divulging confidential or
litigation interests of the Department, you may do so.

Otherwise, I instruct you not to answer.

Mr. Gore. I don't know.
Q Did he always call you?
A Yes.

Ms. Sachsman Grooms. Was he checking on the

status? Was that what was going on?

Mr. Gardner. Same instruction.
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Mr. Anello. Did the calls stop once the DOJ

sent its letter?
Mr. Gore. I can't recall when the last time

was when I spoke to Mr. Davidson.

Ms. Anderson. I think we've reached our hour.

If we could go off the record for five minutes.

(A brief recess was taken.)

Mr. Castor. Back on the record. It's 10:47.

I'm Steve Castor with the Republican staff.
I'm going to mark as Exhibit 2 the
December 12th letter.
(Exhibit 2 was marked for identification and
attached to the transcript.)
EXAMINATION

BY MR. CASTOR.

0 At the time you were the acting Assistant
Attorney General for the Civil Rights Division when this
letter was prepared?

A Yes, I was.

Q Could you help us understand why that letter
went out under the Justice Management Division letterhead
and why Mr. Gary signed it?

A Sure, I would be happy to. Mr. Gary serves as

general counsel of the Justice Management Division, and one
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of his responsibilities on behalf of the Department of
Justice is to make formal request to the Census Bureau
whenever the Department is seeking addition of questions to
the census questionnaire or the American Community Survey.
So Mr. Gary had signed these letters -- letters
such as this one in the past on behalf of requests that had
been made by the Department, including by the Civil Rights
Division. There had been a request related to the American
Community Survey, I believe, sent in about 2016, and
Mr. Gary is the point person -- think of him as the point
person between the Department of Justice and the Census
Bureau for formal requests like this one. So it is
consistent with standard practice and process in the
Department of Justice for Mr. Gary to be the signatory for
this letter.

Q And you obviously drafted the letter?

A As I testified before, I wrote the first draft
of the letter, and I think the record reflects that several
other people made comments or suggested edits to the
letter, including Mr. Gary. And this is the final product,
represents the Department's letter.

Q You testified earlier that you first started
looking at this question the end of August, beginning of
September, and this letter is dated December 12th. 1Is it

fair to say that the Department was considering the issue
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at the heart of the matter here for that time period?

A Yes.

Q September, October, November, it's about three
and a half months; is that fair?

A Sounds about right.

Q Is it fair to consider that as a thoughtful
effort by the Justice Department before this letter was
sent?

A Yes.

o] And by "thoughtful,”" I think if the letter was
sent, you know, on September 1lst or September 2nd, you
might be -- you might not be able to call that a thoughtful
process, but this is the product of three months of careful
consideration; is that fair?

A Yes, that's fair.

Q Could you walk us through -- there's a Supreme
Court oral argument on April 23rd; is that correct?

A That sounds right, vyes.

0 And the Supreme Court is looking at the New York

case, but there are several other pieces of litigation

surrounding this question right now. Is that correct?
A That's my understanding, ves.
Q Are you aware of the various cases?
A I have limited knowledge and awareness of the

cases. Those cases are being handled by the Civil Division



1659

1660

1661

1662

1663

1664

1665

1666

1667

1668

1669

1670

1671

1672

1673

1674

1675

1676

1677

1678

1679

1680

1681

1682

1683

HGO066101

of the Department of Justice on behalf of the Department of
Commerce, which is the defendant in those cases. The Civil
Rights Division is not involved in those cases. We're not
counsel of record. We're not managing the day-to-day on
those cases, so what I know is what I've seen reported in
the press, and I've read portions of the New York decision.
There's a case in New York, a case in
California, and a case in Maryland, and I think there might
be one more case. And I understand the Supreme Court has
granted certiorari before judgment in the New York case.
The Department filed its opening brief on the
merits in that case yesterday, and I do believe the oral
argument before the Supreme Court is on April 23rd.
Q It hasn't been considered at the appellate
level; it went from District Court straight to the Supreme

Court; is that right?

A That's correct.

Q That's relatively unusual, right?

A In my experience, it is.

0 And would you say it's fair to conclude that

this is a unique issue, relatively important question for
the Supreme Court to reach down and take it right out of
the District Court level?

A Like I said, it's wvery unusual. I have a fair

amount of experience litigating before the Supreme Court.



1684

1685

1686

1687

1688

1689

1690

1691

1692

1693

1694

1695

1696

1697

1698

1699

1700

1701

1702

1703

1704

1705

1706

1707

1708

HGO066101

I'm not aware of any case where this has happened before.
It certainly never happened in any of my cases. I can't
characterize what the court's thinking on that might be,
but I can certainly say it's an unusual procedural posture
for a case to arrive in the Supreme Court.

Q I know you're not litigating the case, but what
are the questions presented as you understand them? You
got into this a little bit with your May testimony before
the Committee.

A I don't know much about the issues presented
except that the appeal on behalf of the United States and
the Department of Commerce is an appeal from Judge Furman's
findings of fact and conclusions of law. And, as I have a
very limited understanding of what Judge Furman decided in
that 277-page opinion, but I think he found a violation of
the Administrative Procedure Act, I would imagine that
that's being appealed from, as well as any other claims he
may have upheld in that opinion.

Q Bear with me with this question. We're not as
expert in the history of the citizenship question by the

Census Bureau, but as I understand it, the question has

been asked of -- by the census probably since the beginning
of time. Is that fair?
A I don't know exactly when it was started. What

I can tell you is that there is a citizenship question on
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the census questionnaire that went to every household

through the 1950 census, as I recall. It was later moved

to what's called the long form of the census, which was a

longer form with more questions, as the name implies, that

went to about one out of every six households from 1960 to

2000.

That was the data -- that long-form
questionnaire included a question about citizenship. And
that was -- data derived from that long-form questionnaire

is what the Department of Justice and other plaintiffs
relied upon when bringing Section 2 vote dilution cases
where citizenship rights are at issue or can be at issue.

There's no dispute that the Department of
Justice and other plaintiffs bringing Section 2 vote
dilution cases need citizenship data and need that data at
the block level. The question here is where that data
comes from.

So between 1960 and 2000, it came from the long
form of the census questionnaire. After the 2000 census,
in about 2004 and 2005, the Census Bureau decided no longer
to use the long-form questionnaire and started using what's
called the American Community Survey. The American
Community Survey is sent, I believe, to about one out of
every 38 households every year across the country.

It's a very long survey. I think it takes 45
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minutes to an hour to complete. It asks all kinds of

questions about demographics and socioceconomics. I think

one of the questions is whether you have a dishwasher in

the house or something like that, but it does ask a

citizenship question.

And that -- the results of the American
Community Survey are aggregated into one -- now one- and
five-year rolling averages. There used to be a one-year,

three-year, and five-year. They got rid of the three-year.
Now they're one-year and five-year averages.

That's the data that was used in the 2010
redistricting cycle with respect to citizenship, came from
the American Community Survey. And it was used both by map
drawers and by litigants litigating cases under Section 2
or under the one person, one vote mandate of the
Constitution or racial gerrymandering cases or other cases
that might have arisen under state law.

Q You walked through in the first hour the sort of
a roster of folks that you spoke with about this issue.

A Correct.

Q Would you be able to go through and help us
understand where these people fit into the big picture.

A I can certainly tell you --

Q To the extent you know.

A -—- some job descriptions about each of these
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people.

Q Yeah.

A Obviously, Attorney General Sessions was the
Attorney General. Thank you.

Mr. Gardner. He's here all day.
Mr. Gore. I take tips too.

A The Office of Attorney -- within the Office of

the Attorney General, the Attorney General has a chief of

staff and has what are called counsel or senior counsel to

the Attorney General. It's his personal staff that advises

him. And so, Rachael Tucker, Danielle Cutrona, and Gene

Hamilton were all counsel to the Attorney General. I

believe at the time Mary Blanche Hankey -- I had a

conversation with Mary Blanche Hankey. That was her title

as well. She moved on to a different role in the

Department. She may have been the White House liaison at

the time as well. I can't recall.

Underneath -- within the organizational

structure of the Department of Justice, the next office

below the Office of Attorney General is the Office of the

Deputy Attorney General. The current Deputy Attorney

General is Mr. Rosenstein. At the time, I spoke with Bob

Troester, as I mentioned before, T-R-O-E-S-T-E-R.

Mr. Troester is a long-time career lawyer at the Department

of Justice. He was an Assistant United States Attorney in
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Oklahoma. I think he's on his second or third tour of duty
now as the acting U.S. Attorney in Oklahoma. He at the
time was on detail to the Office of Deputy Attorney
General, serving as what's called an Associate Deputy
Attorney General, and was our point of contact in that
office for civil rights-related issues.
I mentioned Rachel Brand was the Associate

Attorney General. That made her the third highest ranking
official in the Department after Mr. Sessions and Deputy
Attorney General Rosenstein. Her principal deputy was
Jesse Panuccio. And Patrick Hovakimian -- I can't remember
if he was the deputy or -- I think he was a deputy in her
office, but he was our point of contact in that office. He
had the civil rights portfolio.

0 And then the Justice Management Division, does
that report up through the Associate Attorney General?

A I don't know.

0 Or is it up through the DAG?

A It's one of -- either one or both. I'm not
sure. I don't know where it fits in the org chart.

0 And the Civil Rights Division reports up through
the DAG?

A We report through the Associate Attorney

General, then to the Deputy Attorney General and then to

the Attorney General.
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Q Okay.

How about Bethany Pickett? Have we talked
about her yet?

A Yes, Bethany Pickett was counsel in the Civil
Rights Division's Office of Assistant Attorney General,
which was the office where I worked, and that's about it.

Q How long were you the Acting Assistant Attorney
General for the Civil Rights Division?

A I was Acting Assistant Attorney General for just
over 15 months while the Senate very thoroughly deliberated

the nomination of Eric Dreiband.

o] And currently you are the principal deputy?

A That's correct.

o] How many deputies are there in the Civil Rights
Division?

A There's a principal deputy and then four
deputies.

Q How is the work split up? What are the various

responsibilities of the four deputies?

A So each of the deputies has a portfolio. So the
Civil Rights Division is divided into sections that perform
the law enforcement mission of the division, and each
deputy has oversight over some number of those sections
depending on what their portfolio is. And things flow up

from the sections to the deputy level and then ultimately
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to the principal deputy and the Assistant Attorney General
where appropriate.

Q Did you have any assistance in preparing the
December 12th letter? Did you have any staffers helping
you?

A As I mentioned before, I think the record
reflects that I received comments on and edits to the
letter from a variety of people.

o] But you primarily drafted it, or did you assign
it out to a more junior attorney?

A I did the drafting.

o] Prior to coming to the Justice Department, did
you litigate any Section 2 Voting Rights Act claims?

A Yes, I did.

0 Could you maybe just explain a little bit about

your experience in that space.

A Certainly. So I handled a number of voting
rights cases while I was in private practice. I had a
case, a racial gerrymandering case with Virginia. I had

some Section 2 and equal population, one person, one vote

cases in South Carolina and New York as well.

Q So you have some experience in this topic area?
A Yes, I do.
0 Did you personally believe that the Justice

Department needed additional information from the census as
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reflected in this letter?

Mr. Gardner. I'm going to instruct the witness

not to answer.

Q Did you believe in the content of the letter

that you were preparing or was it simply an assignment?

Mr. Gardner. Same instruction.

Q If the Justice Department received more accurate
citizenship data, would that be of assistance in performing
the mission of enforcing the Voting Rights Act?

A I believe the Department's letter speaks for
itself and states what the Department's position is on that
question. The Department is always looking at the academic
literature, looking for the best sources of data to carry
out its law enforcement mission. That's certainly what we
do in the Civil Rights Division. We want to have the best,
most complete, most comprehensive, and most accurate set of
data on all the questions that we deal with, including a
citizenship question where it's implicated by Voting Rights
Act cases.

So, our goal is to collect as much data as we
possibly can to identify potential violations of the Voting
Rights Act and bringing enforcement actions where
appropriate.

0 And the most accurate data; is that correct?

A Sure.
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Q Mr. Zadrozny, of the Domestic Policy Council,

how did he enter into the mix here?

A As I believe I've testified previously, both

today and in my deposition, I was -- I received an invite

to be on a conference call in which Mr. Zadrozny also

participated, along with Rachael Tucker and Gene Hamilton.

0 And when was that?

A I believe it was in October of 2017.

Q Do you remember the -- how long that call
lasted?

A Half an hour, maybe.

Q Were there any requests from Mr. Zadrozny?

Mr. Gardner. Objection.
Q Were there any marching orders?

Mr. Gardner. To the extent you can answer that

question without divulging confidential or litigation
interests of the Department, you may do so. Otherwise, I

instruct you not to answer.
Mr. Gore. Can I give a yes or no to that?

Mr. Gardner. You may.

A No.

@) Was the information exchanged bilateral or was

the Justice Department giving information to the Domestic

Policy Council? Was the Domestic Policy Council giving

information to you? Could you help us understand sort of
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the contours of that call.

Mr. Gardner. Same instruction. To the extent

you can answer that question without divulging the
confidential and litigation interests of the Department,
you may do so.

A What I can say i1s all four participants who I
named who participated in that call spoke during the call.

Q I guess my question was, was the purpose of the
call, to the extent you know, because the Domestic Policy
Council wanted to hear from you, wanted an update, or was
the purpose of the call something else?

Mr. Gardner. Same instruction.

A I don't think I can answer that question
consistent with that instruction.

0 Did you ever speak with a little known official
named Steve Bannon?

A I have never spoken to Mr. Bannon in my life.

0 Ever speak with any other official with --
associated with the White House?

Mr. Gardner. About the census question?
Mr. Castor. Yes.

A Specifically about the census question, no, just

Mr. Zadrozny.

0 Okay. And is that the sum total of your

communications with the White House staff about the census?
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A About the census, vyes.

Q The individuals at the census -- I'm sorry -- at
the Commerce Department that you spoke with, obviously we
identified Mr. Davidson as the general counsel. And then
you named two other people at the Commerce Department, Ms.
Teramoto and Mr. Uthmeier?

A Uthmeier.

o] How do they fit into this? Do you know what
their jobs were?

A Ms. Teramoto at the time was Secretary Ross'
chief of staff, and Mr. Uthmeier was at least at that time
employed in the Office of General Counsel of the Commerce
Department. I don't know whether he's still in that office
or somewhere else, but I understand that he's still with
the Commerce Department.

Q Did you ever get a readout from the telephone
call between -- or any of the communications between the
Secretary and the Attorney General?

Mr. Gardner. You can answer that with a yes or

no.

A Yes.

0 Do you know how many communications there were,

how many phone calls there were between the Secretary and

the Attorney General?

A I think I stated earlier today that I'm aware of
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one phone call before I received the late August, early

September -- early college football season call from the

Attorney General and Mary Blanche Hankey. I believe I'm

aware of maybe two further conversations between the

Attorney General and Secretary Ross related to this

particular issue.

Q Did you get readouts from all of them or
A Yes, I did. That's how I know about them.
0 Is it still the position of the Justice

Department that the census should include a citizenship
question?

A To my knowledge, that remains the position of
the Justice Department and the Department of Commerce in
the litigation.

0 Did you receive any feedback from other
government agencies other than Department of Commerce about

the inclusion of that question?

A I'm sorry, at what point in time?

Q After the December 12th letter.

A After the December 12th letter?

Q Yes.

A I don't believe so.

Q Did you ever have any communications with the

Department of Homeland Security about the inclusion of this

question?
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A At what point in time?

0 After the December 12th letter.

A No, I didn't.

Q Or any other -- any other components, such as
ICE?

A No.

Q Have you ever been involved with any discussions

about use of this data in enforcement actions for

immigration?

Mr. Gardner. Are you talking about discussions

with Homeland Security?
0 Or other Justice Department officials. I mean,
he's just -- he's just testified that after the 12th --

MR. GARDNER. I was just clarifying what your

question was.
To be fair, could you just ask the question one
more time so we're all clear what you're asking.

Q After the December 12th letter, did you have any
communications about use of this data for immigration
enforcement matters?

A No, I did not, except I believe I was asked
about that when I testified in front of the full committee,
and I testified to the best of my knowledge as to how this
data could or could not be used, but I'm not an expert on

that.
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Q So, to your knowledge, is there anybody at the

Justice Department that wanted this information for

purposes of pursuing immigration enforcement matters?

Mr. Gardner. You can answer that question to

the extent you can do so without divulging confidential or
litigation interests of the Department. Otherwise, I
instruct you not to answer.

A Not to my knowledge.

Q So there's no plan that you're aware of to take

this data, use it to prosecute immigration matters?

Mr. Gardner. Same instruction with the same
caveat.
A Not to my knowledge.
0 What data does the Civil Rights Division receive

from the Census Bureau on a regular basis?

A The Civil Rights Division receives a lot of data
from the Census Bureau, but one -- we are a principal
consumer of the Census Bureau's data and product, and it
falls into a variety of different categories. Virtually
all of the data that we use in the Civil Rights Division is
publicly available. 1It's aggregate data. We don't get any
individual census responses or any individual questionnaire
responses or any data by any individual person. What we
get is aggregate data at various levels of census

geography, the smallest of which is the census block level.
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We get data about citizenship through the
American Community Survey. We get socioeconomic data
through the American Community Survey. We get racial data,
which comes from the short-form census. We also get
Hispanic origin or Latino origin data from both the census
questionnaire, and then we get certain data related to that
from the ACS, including language data.

Every five years the Census Bureau makes
determinations about coverage under Section 203 of the
Voting Rights Act, which is the language minority provision
of that act. And those determinations identify
jurisdictions that have to provide voting-related
materials, ballots, signs, translators, poll workers in the
covered language. That's all done by the American
Community Survey every five years.

So, there's a whole host of data that we
receive. I'm aware of at least one occasion in which we
requested Section 203 data in some kind of table format
that the Census Bureau otherwise wouldn't have produced
publicly, but other than that, I understand that everything
else we've received has been publicly available data,
aggregate data.

Q Completely anonymous.
A Completely anonymous.

0 Do you know if the Census Bureau provides data
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to any other government agency that's in any other form?

A I imagine the Census Bureau provides data to

many government agencies, but I don't have any knowledge of

that.

Q But is it all anonymous?

A I would believe so. I don't know particularly.
I'm not an expert on that. I don't work at the Census

Bureau. Title 13 of the U.S. Code places criminal
penalties on unauthorized disclosure of individual census
responses or survey responses to the Census Bureau. I
don't know how all of that works, but I do know that there
are other programs within the government where census data
would be at least relevant, if not important to those
government programs, so I imagine the Census Bureau shares
the data with those agencies.

Q It would be against the law for somebody at the
Census Bureau of the Commerce Department to take specific
information about a specific person and use that to go find
them and prosecute them; is that fair to say?

A I think what -- I think what's -- my
understanding -- I haven't studied Title 13 and I'm not an
expert in that. My understanding is that individuals at
the Census Bureau who handle the individual questionnaires
have to sign a nondisclosure agreement and that an

unauthorized disclosure of one of those questionnaires or
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its contents would be a criminal violation of federal law.

Q So, as we understand it, DOJ exclusively uses

the sampling data to determine voting right -- Voting

Rights Act violations?

A That's the use -- I'm sorry, which census data?

Q The sampling data.

A That is a use for which we use it in the Civil
Rights Division. I don't know if there are other uses.

o] Okay. Maybe it would help to just walk us
through the -- what data sampling is for the record and how

the Civil Rights Division uses it.

A Data sampling in particular?

0 Yes.

A Or the data we receive from the Census Bureau?

0 The data you receive from the Census Bureau.

A Sure. So as I mentioned, take the American
Community Survey, for example. That's a sample of data
since it goes to one in every 38 households. 1It's not

given to everybody, so it's not a hard count. And the --
through the ACS, the Census Bureau can generate estimates
about -- can extrapolate estimates from the survey
responses to a larger population.

And the Census Bureau currently reports the ACS
citizenship data estimates at the level of what's called a

census block group. A census block group is a collection
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of census blocks, usually on -- it's an average of about
39. But it could be fewer or it could be a lot more,

depending on how the census has drawn its block groups in a
particular geographic area.

And so we take that data and conduct further
estimates to extrapolate it down to the census block level.
We need census block-level data to identify potential
Voting Rights Act violations for investigation and
appropriate enforcement actions.

o] Can you explain how both the asking and
answering of the citizenship question will help the
Department enforce the Voting Rights Act?

A As I said, as I think the letter speaks for
itself, the Department's trying to get the most accurate,
complete, and comprehensive data on citizenship that it
possibly can, just like it tries to get the most accurate,
complete, and comprehensive data it can on race or on
Hispanic origin or on the language minority issues that are
raised by Section 203 of the Voting Rights Act.

We haven't asked for the ACS to go away. Quite
to the contrary, the letter requests that the ACS continue
both for use in Section 203 cases but also for use in
Section 2 cases. It's a data-driven world, and we think if
we have more data and the best possible data, we can

identify cases and investigations that the Department can
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conduct under Section 2 of the Voting Rights Act.

Q Before the September -- late August, early

September communication with the Attorney General, was

adding the citizenship question something that the Civil

Rights Division had planned for or advocated for?

Mr. Gardner. I'm going to instruct the witness

not to answer.

Q Can you help us understand how the lack of data
prior to, I guess, the current situation impacts the
prosecution of Voting Rights Act cases?

A So, as I've explained, we've been making do with
the ACS data --

0) Right.

A -- and extrapolating the ACS block group level
estimates down to the block level to identify potential

investigations and enforcement actions.

0 Right.

A There's, I think, an acknowledgment that the ACS
data is an estimate. The Census Bureau puts confidence
intervals and margins of error around it. And we don't

bring cases unless we can win them. So we've been able to

file cases and litigate them under -- using the ACS data.
We would like to get an additional source of

data because there may be districts or cases out there

where that data provides a clearer picture of what's going
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on at the block level and within a particular district or
redistricting plan, and we might be able to identify
additional cases for investigation and potential
prosecution.

Q We may not have time to go through all of this,
as we only have about 30 minutes left, but I guess we could
start. Could you walk us through the Section 2 cases filed
by the Justice Department in 2010 to the extent you can
list them allv?

A The Justice Department did not file any Section

2 cases in 2010.

o] Do you know if the Justice Department filed any
in 200972

A Yes, the Justice Department filed one case in, I
believe it was May 2009. It was a vote dilution case

involving a locality in Florida that ultimately was

resolved by consent decree.

Q Okay. That's one case in 20097

A Correct.

Q You said there were zero cases in 20107
A That's correct.

Q How about in 201172

A Zero cases.

0 20127

A Zero.
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0 20137

A There were three Section 2 cases filed by the
Department in 2013. Only one of those cases was a
redistricting case. That's the case, United States versus
the State of Texas. It was challenges to redistricting

plans drawn by the Texas legislature in 2011 for the State
House and for Congress.

Now, ironically at the time the Justice
Department filed that lawsuit in 2013, the Texas
legislature had already adopted new plans to supersede
those 2011 plans. So the case was in a very unusual
posture.

The Department filed two other Section 2 cases
in 2013. One was a challenge to Texas' voter ID
requirement. Another case -- the style was the United
States versus the State of Texas. And then there was a
case that the Department filed against the State of North
Carolina related to voter ID requirement and several other

voting-related laws that the North Carolina legislature had

enacted.
0 You need data to file these cases, right?
A Yes, you need data to file all of those cases,

and you, 1in particular, need block-level citizenship data

to file the redistricting cases and vote dilution cases.

0 How many lawyers are there that work on these
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cases?

A I don't -—— I don't know exactly. We have a
voting section that handles these cases as well as any
other voting-related cases under Section 203 of the Voting
Rights Act. We also enforce the Uniformed and Overseas
Citizens Absentee Voting Act, which protects military
voters and other overseas voters. And we enforce the
National Voter Registration Act, Help America Vote Act, and
the federal laws pertaining to the right to vote.

Q How many lawyers work on Section 2 cases?

A At any given time, I don't know. Any lawyer
within the voting section could be staffed on any case
arising under any of the statutes that we enforce.

0 Could you list all the cases in 201472

A There were no -- the Department filed zero

Section 2 cases in 2014.

0 Could you list all the cases in 20157

A The Department filed zero Section 2 cases in
2015.

0 Could you list all the cases in 2016 that were
filed?

A The Department filed zero Section 2 cases in
2016.

Q So, any cases filed in 20177

A Yes, there was a case filed in January 2017,
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United States against Eastpointe, Michigan. That is a vote

dilution claim brought against Eastpointe's at-large method

of electing the city council.

o] How about so far in -- or in 20187

A The Department filed zero Section 2 cases in
2018.

Q Any this year so far?

A None so far this year.

o] So it's four cases during the previous

administration and one case during the current

administration?
A The 2017 case was actually filed about ten days
before this administration took office. It was filed on, I

think, January 10th or something like that. We've
continued to litigate that case on behalf of the United
States. It's still in District Court. We have, I believe,
cross motions for summary judgment pending with the
District Court.

0 Does the Justice Department collect any of its
own data to enforce the Voting Rights Act or does it rely
exclusively on the Commerce Department?

A I'm not aware of the Justice Department
collecting any citizenship or demographic data.

0 You get that all from the Census Bureau?

A That data, ves.
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Q Has the Civil Rights Division ever requested the
raw data from the Census Bureau that could be used to
identify ACS respondents?

A I'm not aware of any such request.

Q Has that request ever come up during litigation
where it was challenged?

A I'm not sure I understand the question, but to
the extent I understand the question, I'm not aware of that
ever happening.

0) I think you answered this before, but the
responses to the -- any of the information collected from
individual respondents on the census can never be used by

the Justice Department or any other law enforcement agency

in any judicial proceeding. Is that fair?
A I don't know the answer to that question because
I haven't studied the issue. It's a legal question about

the contours of Title 13. It's my understanding that Title
13 imposes criminal penalties on the unauthorized
disclosure of census questionnaire responses or other data
collected by the Census Bureau.

I don't know as I sit here today exactly what
the contours of that are. I am not aware of the Department
of Justice bringing any kind of enforcement action against
anyone based on a response to the census questionnaire. I

think I may have read an article suggesting there was some
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kind of action in the 1970s against somebody who said or
did something on a census questionnaire, but I don't know
anything about it.

Q What are the penalties if somebody does not fill
out the census form?

A Again, I've not studied that question. That's a
legal question. I don't know what the answer is to that.
I think there may be some penalty somewhere in the federal
code about that. I don't know what it is. I will say it's
my understanding that the Census Bureau counts all of the
information from the census questionnaire that it can, even
from an incomplete questionnaire.

So, let's say, I don't know how many questions
are on the questionnaire as I sit here today, but let's say
there are ten. If somebody answers only eight questions,
the Census Bureau will tally the information received in
response to those eight questions. It doesn't reject the
questionnaire in total. So if somebody for whatever reason
doesn't answer a question or answers it in a way that's
unintelligible, the Census Bureau still collects from that
questionnaire whatever data it can make out.

0 You're required by law to fill out the census
form?
A That's my understanding, but as I said, I

haven't studied it.
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Q But in reality nobody ever gets prosecuted for
not filling out their census form, right?
A My understanding is that any such prosecution is

extraordinarily rare to vanishing.

Q Are you aware of any ever?
A As I said, I think I read an article suggesting
there was -- something happened in the 1970s on this, but I

don't know the details of that, and I can't independently
verify that that case even exists.

Q Are you aware of any plan to change that? Is
the Justice Department talking about possibly prosecuting
people going forward for not responding to the census?

Mr. Gardner. I'll instruct the witness not to

answer.
Mr. Castor. On what basis?

Mr. Gardner. You're asking about the

Department of Justice's deliberations about prosecution

plans, correct?
Mr. Castor. Okay.

Mr. Gardner. Is that your question?
Mr. Castor. Right.

Mr. Gardner. Based on confidentiality and

litigation interests, I instruct the witness not to answer.

Q I think we had a hearing during 2018, and

Justice Department officials said there are, in fact, no

plans to prosecute people for failing to respond to the
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census. Are you aware of any information to the contrary?

Mr. Gardner. Just to be clear, that's a

different question. You asked whether there any
discussions in the Department. Now is your question are
there current plans? I'll let him answer that question.

A I'm sorry, can you restate your question just so
I understand it.

Q Are you aware of any effort to prosecute people
for failing to answer the census? As I mentioned, there's
been testimony before our Committee that, in fact, there is
not a plan to prosecute people for failing to answer the

census, and that's testimony from Commerce Department

officials.
A I'm not aware of any plan to prosecute.
Q So you're not aware of any reason that that

testimony from the Commerce Department is contradicted?

A No, I'm not.

0 How many times have you been asked to testify
about this topic? You had your deposition. You had your
May 2018 appearance before the Committee. Are there other
instances where you've been on the record?

A Today. Those are the only three instances.

Q Okay. So you gave a deposition in the New York
case?

A I believe it was -- I think it may have been
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2360 designated in other cases as well.

2361 o) And that deposition is the only one that you've
2362 given as part of the numerous pieces of litigation?
2363 A Yes. I gave one deposition, and it went the

2364 full seven hours allowed by the federal rules.
2365 o) Are you aware of former Kansas Secretary of

2366 State Kris Kobach?

2367 A I am aware of Mr. Kobach, yes.

2368 Q Have you ever had any communications with him?
2369 A Not on this issue. I met Mr. Kobach once at a
2370 meeting of the National Association of Secretaries of

2371 State. He came over to meet during a lunch and introduced

2372 himself. I believe that's the only time I ever spoke to

2373 him.

2374 Q Do you remember when that was?

2375 A It was in early 2017.

2376 Q Have you ever had any discussions with Stephen

2377 Miller at the White House?

2378 A No, I have not.

2379 Q There's a fellow by the name of Thomas Brunell?
2380 A No, I have not, not on this issue.

2381 Q But on different issues?

2382 A Yes. I believe when I was in private practice,
2383 I had conversations with Mr. Brunell connected to a voting

2384 rights case, but it had nothing to do with the census or
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with the Department's request to reinstate a citizenship
question on the census questionnaire. Maybe it's Dr.
Brunell, too, I'm not sure, but I think he's a doctor.

Q Does the Justice Department have any role in the
Commerce Department's submissions to Congress? You know,
the Commerce Department submits a census question to
Congress at two points in time before it's finalized. Does
the Justice Department have a role in that?

A I have no idea.

o] But you probably would know if the -- I mean, if
the Justice Department was involved with the process, you

know, you would likely know that, right?

A I don't know. I don't know one way or the
other.

Q For the 2020 census, Secretary Ross submitted
the topics to Congress on March 28, 2017. This is required

by Title 13. And then the final questions were submitted
in -- a year later. And the question is whether you had
any role in that submission, or anyone else in your
Department.

A Not to my knowledge. I know I didn't. ©Not to
my knowledge on behalf of the Department of Justice.

Q Who does the Commerce Department consult about
the propriety of the various questions that go on the

census? Is that handled inside the Commerce Department or
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do they seek legal advice from the Justice Department?

A I don't know.

Q Do you know whether the Office of Legal Counsel
has any role in helping the Commerce Department with these
questions?

A I don't know.

Q In any of your discussions with Mr. Davidson,
did that come up? Did he seek your legal counsel on the
propriety of this question?

Mr. Gardner. I instruct the witness not to

answer to the extent it would -- to the extent it would

divulge confidential or litigation-protected information.

Otherwise, you may answer the question.

A Yes.
Q What more can you tell us about that?
Mr. Gardner. Same instruction.

0 Anything?

A No.

0 Mr. Gowdy at the May hearing asked the question
whether if the Secretary wanted to add what's your favorite
movie onto the census, would he be permitted to do so.

Do you know the answer to that question?
A I don't.
Q If you wanted to add a question, what's your

favorite movie, what would be the process to get that on
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the form? Do you know what type of internal deliberations

the Commerce Department officials go through, or the Census

Bureau officials?

A I've never worked at the Department of Commerce

or Census Bureau. I don't know what process they would

follow. I also understand that the legal standard

governing addition of questions to the citizenship -- to
the census questionnaire is pending in litigation. I don't
know what the statute says about that in particular or -- I

understand the Secretary is authorized to make that
determination, but I don't know under what circumstances,
so I really don't know. I'm the wrong guy to ask that
question.

o] Okay. Fair enough.

Do you have any independent knowledge of
communications Secretary Ross may have had with White House
officials about this topic?

A I have no knowledge of any such communications.

Q So you don't know whether somebody at the White
House instructed the Secretary to pursue this?

A I have no knowledge on that one way or the
other.

MR. CASTOR. I think that's it for now. We can

come back if we have additional questions later. Thanks.

Ms. Sachsman Grooms. Let's go off the record.
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(A brief recess was taken.)

MS. ANDERSON. Back on the record.

So, for the record, again, my name is Tori
Anderson, and the time is now 11:51.
FURTHER EXAMINATION

BY MS. ANDERSON.

Q So, I want to talk a little bit about the third
person that you discussed things with at the Department of
Commerce. That's James Uthmeier. Is that how you
pronounce it?

A Close enough.

0 We'll just stick with that.

You said you also first spoke with him around

September of 2017; is that correct?

A That is correct.

0 Did he reach out to you or did you reach out to
him?

A He reached out to me.

Q Via phone, via email?

A Phone.

0 Is that the first time you had spoken to him?

A Ever?

Q No, as -- about the citizenship question.

A Yes.

0 Did he tell you why he was reaching out to you?
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A Yes. He told me he was reaching out to me to
discuss the possibility of the Department of Justice
requesting reinstatement of the citizenship question on the
census questionnaire.

Q And just so I understand kind of the ordering by
which you had contact with the Department of Commerce, you
talked to Peter Davidson first and then James Uthmeier and
then Wendy, or was it a different order?

A I can't remember whether I spoke with Wendy -- I
think I may have spoken with Wendy before I spoke to James.
I think there's an email in the record somewhere that says
that James called me around September 22nd or something
like that.

o] Okay. Did he indicate that anyone had asked him
or told him to contact you?

Mr. Gardner. You can answer that yes or no.

A I think so, yes.
0 Who was that?
Mr. Gardner. I instruct the witness not to
answer.
0 Was that person inside the Department of
Justice?
Mr. Gardner. Same instruction.
0 Was that person inside the Department of

Commerce?
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Mr. Gardner. Same instruction.

Q You guys discussed the citizenship question, is

that correct, on or about that September 22nd date?

A Yes.
Q What did you discuss?
Mr. Gardner. I instruct the witness not to
answer.
o] Did he ask you or tell you to do anything in

light of that discussion?

Mr. Gardner. Same instruction.

o] Did you do anything based on your conversation
with James Uthmeier?

Mr. Gardner. You can answer that to the extent

you can do so without divulging confidential or litigation
interests of the Department.

A No.

Q You mentioned that you had several conversations
with Mr. Uthmeier; is that correct?

A No, I said I had one conversation with him, and
then he was a participant in one or two of the phone calls
I had with Mr. Davidson.

0 Those conversations with Mr. Davidson and
Mr. Uthmeier, were those in the after early September time
frame? 1Is that correct?

A That is correct.
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Q In the conversation that you had, when he called

you that first time, did you -- did he tell you he was

going to provide you any documentation about the

citizenship question?

Mr. Gardner. You can answer that with a yes or

no.

A Yes.

0 Did he tell you what that was?

A Yes.

0) What was 1t?

A That was a memorandum.

o] Was there anything else that he was going to

send you besides the memorandum?
A I don't know whether he mentioned anything else.
I don't recall that.
He did, in fact, send me a handwritten cover
note along with the memorandum.
Q What was the memorandum about?

Mr. Gardner. To the extent you can answer that

question without divulging any confidential or litigation
interests of the Department, you may do so. Otherwise, I
instruct you not to answer.

A The memorandum was about reinstatement of a --
potential reinstatement of a citizenship question on the

census questionnaire.



2560

2561

2562

2563

2564

2565

2566

2567

2568

2569

2570

2571

2572

2573

2574

2575

2576

2577

2578

2579

2580

2581

2582

2583

2584

HGO066101 104

Q Did that memorandum come before or after you did

your legal research about the reinstatement of the

citizenship question?

A It came during the time I was doing that
research.

Q So you had already started doing that research?

A Yes, I had.

o] Did he tell you that the memo you were going to

receive was about the reinstatement of the citizenship
question on that phone call?

A Yes, he did.

o] Did he tell you anything else about the contents
of that memorandum?

Mr. Gardner. I instruct you not to answer.

Ms. Anderson. Sorry, just to be clear, I'm

asking him did the conversation just include I will send
you a memo, or did it include I will send you a memo and
some other?

Mr. Gardner. I see. Okay. To the extent

that's the question, you may answer that.

A So as I understand your question, you're asking
if he told me he was going to send me anything in addition
to the memo?

Q No. My question was --

Mr. Gardner. That was my understanding what
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you asked. Try it again.

Q When you were on the phone with him, did he

simply tell you I'm going to send you a memorandum about

the reinstatement of the citizenship question or did you

discuss anything else about the memorandum? Not what did

you discuss, did you discuss anything else?

Mr. Gardner. Let's try this one step at a

time. You can answer that with a yes or no.

A Yes, we did discuss -- the phone call lasted
about 15 or 20 minutes, and I knew Mr. Uthmeier previously.
We had been employed at the same law firm. So a bunch of
discussion -- I hadn't spoken to him since around January
of 2017 when we had come into the government, and so much
of the conversation was just a social call to catch back
up.

0 Okay. But just to be really clear, he did not
just tell you I'm going to send you a memo. You discussed
other -- did you discuss other things about the memo?

Mr. Gardner. Once again, you can answer that

with a yes or no.

A Yes.
Q When did you receive the memo?
A I don't recall exactly when I received the memo.

It was hand delivered to my office with a handwritten cover

note, and I don't recall how long it took -- how much time
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elapsed between that phone call and when I received the

memo .

Q In that phone call when you were talking -- when

he informs you he's going to send you a memo, what did you

specifically discuss?

Mr. Gardner. 1I'll instruct the witness not to
answer.
0 You said that he -- it came -- it was delivered
to you. How was it delivered, that you're aware of?
A All T know is that my assistant brought it to me
and said it had been hand delivered. I don't know who

delivered it or whether Mr. Uthmeier did it himself or
whether somebody else did it. Is that your question?

BY MR. ANELLO.

0 Can I ask a follow-up on that?
A Sure.
Q I don't mean to sound facetious, but you

obviously have access to email, correct?

A I do.

Q And Mr. Uthmeier, obviously, has access to
email.

A I imagine he does, yes.

Q So, is it fair to say that he could have emailed

the memorandum to you if he had wanted to?



2635

2636

2637

2638

2639

2640

2641

2642

2643

2644

2645

2646

2647

2648

2649

2650

2651

2652

2653

2654

2655

2656

2657

2658

2659

HGO066101 107

A I don't know. You would have to ask him that.

I don't know what format he had the memorandum in and

whether that would have been possible.

Q Do you know why it was hand delivered to you?
A I don't.
Q Do you know whether he was instructed to hand

deliver it to you, Mr. Uthmeier?

A I don't.

Q How often do you receive memorandum -- paper
memos from other agencies rather than receiving memorandums

in electronic form?

A I don't know.
Q Would you say this was unusual?
A No, not necessarily. I sometimes receive memos

in paper rather than through email certainly within the
Department, too.

0 My question is from other agencies. Is a
memorandum coming from the Department of Commerce -- let's
say have you received other hand -- other hand-delivered
memoranda from the Department of Commerce?

A Not that I recall.

0 Have you received other hand-delivered memoranda
from other agencies, outside?

A I don't believe I received memoranda from any

other agencies. This would be the only memorandum I
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received from another department or agency, and it was
delivered by hand. So I guess, to follow your line of
questioning, that makes it usual.

Q I guess that's a definitional question we could
quibble with a little bit.

A You were trying to compare it to some other
practice, and this is the only other practice I've ever
experienced --

o] It sounds like you're saying it's the only time
you've ever received a memo from another agency and the
only time you've ever received one -- a handwritten memo
hand delivered to you, so I would describe it as unusual.

A No, that was not my testimony. What I said was,
it's the only time I've received a memorandum from another
department, and I have on several occasions received
hand-delivered memoranda within the Department of Justice.
BY MS. ANDERSON.

Q When you were on the phone and he informed you
that he was going to send you a memo, did you discuss the

form of delivery?

A Yes.
Q Did you discuss why he wanted to send it to you?
Mr. Gardner. I'll instruct the witness -- you

can answer that with a yes or no.

A Why he wanted to send it to me at all?
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2685 o) Sorry. When you discussed the form of delivery,
2686 did he tell you at that point in time that it was going to
2687 be hand delivered?

2688 A Yes, he did.

2689 o) Did he tell you why it was going to be hand

2690 delivered?

2691 Mr. Gardner. You can answer that yes or no.
2692 A Yes, he did.
2693 Ms. Sachsman Grooms. I thought you just said

2694 you didn't know why he hand delivered it to you. Do you
2695 know why he hand delivered it to you?
2696 Mr. Gore. I know -- I know why he told me he

2697 wanted to hand deliver it to me. I don't know why he did

2698 it.
2699 Q What did he tell you?
2700 Mr. Gardner. I instruct the witness not to

2701 answer.

2702 Q So you received the memo and you received a
2703 handwritten note accompanying it; is that correct?

2704 A Yes, I did.

2705 Q Was that the extent of the documentation that
2706 you received from Mr. Uthmeier?

2707 A Yes, it was.

2708 Q Was that the extent of the documentation you

2709 received from the Department of Commerce?
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A That's the extent of the documentation I
received from Mr. Uthmeier. As I've testified previously,
I got sent documentation from Mr. Neuman, but I did not
receive documentation from Mr. Davidson or anyone else at
the Department of Commerce.

Q Okay. And, so, the handwritten note and the
memo were together; is that correct?

A That is correct.

o] Had Mr. Uthmeier on the phone indicated to you
that he was going to be giving you the memo alongside any
other notations, any other notes or anything else?

A Not that I recall.

o] Did you discuss -- did you ask -- how do I
phrase this.

Did you follow up on any discussion -- on the
statement that Mr. Uthmeier made to you about why he wanted
to hand deliver the memo? Did you ask any additional
questions of him?

A No, I didn't.

0 After you received the handwritten note and the
memo, did you talk to Mr. Uthmeier again about those
contents -- about the memo or the note?

A Yes, on one of the conversations I had with him
and Mr. Davidson, one of the telephone conversations.

Q Is that the only time you discussed with him the
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memo and the note?

A Yes. Again, it may have been one or two

conversations, but I can recall one in particular.

Q Did you read the memo?
A Yes, I did.
Q Did you read the note?
A Yes, I did.
o] Okay. What did the note say?
Mr. Gardner. I instruct the witness not to
answer.
0 Did the note talk about the contents of the
memo?
Mr. Gardner. Same instruction.
0 Did the note talk about the citizenship
question?
Mr. Gardner. Same instruction.
0 Did the note talk about any other rationales

related to the addition of a citizenship question?

Mr. Gardner. Same instruction.

0 Did the note contain any directives or possible
decisions or actions you might have to take from there?

Mr. Gardner. Same instruction.

Q Did the note indicate to you that you should

include any material in your own personal legal research?

Mr. Gardner. Same instruction.
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Mr. Anello. Can I just ask a question. Are

you -- one of those questions was whether the note related

to the citizenship question. You're saying the witness is

not allowed to tell us whether the note related to the

citizenship question?

Mr. Gardner. That's a fair clarification.

You're right. I think he can answer that high-level

question. So please re-ask that. Thank you.
Ms. Anderson. Sure.
Q Did the note relate to the addition of a

citizenship question?

A Yes.
Q What did the memo say?
Mr. Gardner. Same instruction.
Q Did the memo talk about the addition of a

citizenship question?

A Yes, as I've already stated.
Q Okay. Did it include any legal research?
Mr. Gardner. I instruct the witness not to
answer.
Q Did it include anything besides legal research?
Mr. Gardner. Same instruction.
@) Did you show or share the memo with anyone else,
or the note? We'll start with the memo. Did you show or

share the memo with anyone else?
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A So, with respect to the memo, I did not show or
share it to anyone with the exception of Kathleen Toomey in
the Civil Rights Division, who managed the document
collection in the litigation. So once the litigation was
filed and document requests were propounded, to which the
memo might potentially be responsive, I turned it over to
Ms. Toomey for review and potential production or assertion
of privilege in the litigation.

0 So that would have been around March?

A I don't recall. It was certainly after the

letter was sent on December 12th.

Q Did you show or share the note with anyone else?
A I did the same thing with the note that I did
with the memo. I didn't show or share it to -- show it to

or share it with anyone until I gave it to Ms. Toomey as
potentially responsive to document requests in the
litigation.

Q Besides Peter Davidson and James Uthmeier, did
you discuss the contents of the memo with anyone else?

A No.

Q Besides Peter Davidson and James Uthmeier, did
you discuss the contents of the note with anyone else?

A No, with the exception on both fronts of handing
it to Ms. Toomey and telling her what it was.

Q Okay.
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Mr. Anello. Why didn't you share the note or

the memo with anyone else?

Mr. Gardner. I instruct the witness not to

answer.

Mr. Anello. Did it -- I'm not asking the right

question then.
Did the memorandum or the note play a role in
the Department of Justice's decision to request a

citizenship question?

Mr. Gardner. I instruct the witness not to
answer.

Mr. Anello. 1It's just a yes-or-no question I'm
asking him.

Mr. Gardner. I understand. I instructed the

witness not to answer.

Mr. Anello. Did you consider the memo in

drafting the -- sorry. Did you consider the memo and the
note from Mr. Uthmeier in drafting the memo that you
eventually sent back to the Department of Commerce?

Mr. Gardner. I instruct the witness not to

answer.

Q Did any of the language in the note or the memo

appear in the draft letter that you made?

Mr. Gardner. Same instruction.

Ms. Sachsman Grooms. I'm sorry, just to
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clarify. Did you consider the note or the memo when you

drafted the initial draft of this December 12th, 2017,

letter?

Mr. Gardner. Same instruction.

BY MR. ANELIO.
0 Did the -- did either the note or the memo
discuss the issue of congressional apportionment?

Mr. Gardner. I instruct the witness not to

answer.

0) Did your conversations with Mr. Uthmeier involve

the discussion of congressional apportionment?

Mr. Gardner. Same instruction.

0) Did the note or the memo discuss whether the
addition of a citizenship question would reduce
participation in the census by certain groups?

Mr. Gardner. Same instruction. I'm sorry.

Same instruction.
Q Did the note or the memo discuss or contain a
rationale for the addition of the citizenship question?

Mr. Gardner. I instruct the witness not to

answer.

Q Did the note or the memo contain a rationale

that was different from the one that the Department of

Justice ultimately put in writing?

Mr. Gardner. Same instruction.
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Q Did you -- did you describe the note or the memo

in your testimony to Congress?

A I don't recall whether it came up in that

testimony or not.

Q Was the Attorney General aware or made aware of

the note or the memo?

Mr. Gardner. To the extent you can answer that

question without divulging confidential and litigation
interests of the Department, you may do so. Otherwise, I
instruct you not to answer.

A I don't recall specifically, but I don't think
so.

0 Is the existence of the note or the memo
inconsistent with his testimony to Congress regarding the

process that was followed for the addition of a citizenship

question?
Mr. Gardner. 1I'm sorry. Can you re-ask that
question.
Mr. Anello. Sure.
Mr. Gardner. I am not sure I understood it.
Q Secretary Ross has testified about the decision

to add a citizenship question to the census, correct? Were

you aware of that?

A I'm aware of that generally, vyes.

Q And he testified that that request came from the
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Department of Justice.

A I'm not familiar with Secretary Ross' testimony
or the particulars of it, nor am I Secretary Ross so I
can't speak to that testimony.

Q You're not familiar with his testimony?

A I'm aware of the fact that he did testify. I
haven't watched or reviewed that testimony, nor would
watching it or reviewing it put me in a position really to
comment on it since it's his testimony and not mine.

Q Let's just go to your knowledge then. Are you
aware of any public testimony about this issue that would
be contradicted by the existence of this memo or what is
written in this memo? That's the memo from Mr. Uthmeier.

Mr. Gardner. I'm not sure I fully understand

your question. But to the extent you understand it and to
the extent you can answer without disclosing confidential
and litigation interests of the Department, you may do so.
Otherwise, I instruct you not to answer.

A I didn't follow your question. Would you mind
restating it.

Mr. Gardner. 1I'm sorry.

Q Sure. I understand you may not have watched

every word of it, of every piece of testimony in this

matter, but to the extent that you're aware of any public

testimony regarding the addition of a citizenship question,
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are you aware of -- does the -- is there any testimony that

is contradicted by the existence of this memo?

Mr. Gardner. So I think I understand the

problem. Could you lay a foundation as to what testimony

he's aware of? Because I think that will make for a much

better question and answer.

Mr. Anello. Sure.
Q You're aware of the testimony that you gave,
correct?
A I am aware of that testimony, yes.
o] Is there anything in your testimony inconsistent

with what was written in the memo?

A I'm still not sure I totally follow the
question. Let me -- let me put it this way. I'm not aware
of anything in my testimony that's inconsistent with the
existence or contents of the memo. You've asked me about
the existence. You've asked me about the contents.

0 I appreciate you answering both.

A I'm trying to answer your question.

Mr. Gardner. We're trying to work with you.

We're still trying to understand your question.

A Maybe I can just say it this way. I'm not aware
of anyone else's testimony that would be -- in any
particular respect or any general respect that would be

contradicted by the existence or contents of a memo, but I
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will say I have I haven't studied anybody else's testimony.
I'm generally aware that testimony was given, but I'm not
really in a position to answer that question, I guess is
what I'm trying to tell you, other than with respect to my
own testimony.

BY MS. ANDERSON.

Q Would you say that -- can you answer the same
question with regards to the note that accompanied the
memo.

A Yes. Same answer with regard to the note.

Mr. Anello. Did the memorandum from

Mr. Uthmeier include a draft of a letter from the
Department of Justice back to the Department of Commerce
requesting the citizenship question?

Mr. Gardner. You can answer.
Mr. Gore. No, it did not.

Q Did it include any other draft language that the

Department of Justice might send to the Department of

Commerce?

Mr. Gardner. Sorry, are you asking did the

memo itself provide draft language; is that your question?
Ms. Anderson. Yes.

Mr. Gardner. I instruct the witness not to

answer.

Q So you became involved in this decision around

that early September date, Jjust going back to that.
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A I wasn't aware of a decision at that point. I

became aware --

Q Sorry, in these conversations about --

A I became aware of a conversation or a

consideration of this issue.

Q Yes. I'm just going to go back to that time
frame.

A Fine.

Q Who told you what your role was going to be

going forward from when you became aware that these
discussions were happening?

A Attorney General Sessions.

o] Did Attorney General Sessions ask -- tell you or
ask you not to inquire as to why there was interest in this
question?

Mr. Gardner. I'll instruct the witness not to

answer.
Q Did anyone else ask you or tell you not to
inquire as to why there was interest in this question?

Mr. Gardner. Same instruction.

Q What role were you told you were going to have
in this consideration process?

Mr. Gardner. I instruct the witness not to

answer.

Q I want to kind of go back to the people that you
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discussed the citizenship question with after you became

involved.
A Okay.
Q So I'm just going to go through that list again,

and I apologize.

so I might butcher some names,

that, that would be great.
So you said that you spoke with Mary Blanche
Hankey. That was sort of when you got introduced to this.

Did you discuss immigration with her with regards to the

citizenship question?

Mr. Gardner. I instruct the witness not to
answer.
0 You said you also talked to Rachael -- and
I'm -- I did not gquite grab her last name.
A Tucker.
Q Tucker. Did you discuss immigration with her as

I sometimes can't read my own handwriting

so if you could clarify

it related to a citizenship question?

Same

instruction.

about with Danielle Cutrona?

Same

Same

Mr. Gardner.
0 How
Mr. Gardner.
Q How about with Gene
Mr. Gardner.
Q Bob Troester?
Mr. Gardner.

Same

instruction.

Hamilton?

instruction.

instruction.
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Rachel Brand?

Mr. Gardner. Same instruction.
Jesse Panuccio?

Mr. Gardner. Same instruction.
Patrick -- how do you say it?
Hovakimian.

Hovakimian.

Mr. Gardner. Same instruction.
Bethany Pickett?

Mr. Gardner. Same instruction.
Chris Herren?

Mr. Gardner. Same instruction.
Arthur Gary?

Mr. Gardner. Same instruction.
Peter Davidson?

Mr. Gardner. Same instruction.
James Uthmeier?

Mr. Gardner. Same instruction.
Wendy Teramoto?

Mr. Gardner. Same instruction.
Mark Neuman?

Mr. Gardner. Same instruction.
John Zadrozny?

Mr. Gardner. Same instruction.

BY MR. ANELILO.

Q

There are a couple of these conversations
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don't think we've talked about yet so I wanted to ask you

about one or two.

A Sure.

o] You mentioned Gene Hamilton.

A Yes.

Q When did you speak with him about this issue?

A I spoke with Gene in September or October of
2017.

0 Was he at the Department of Justice?

A He was at the Department of Justice at that

0 Whereabout?

A He was in the Office of Attorney General.
0 What was his role?

A I believe he was counsel in the Office of

Attorney General.

0 What issues did he cover?

A I don't know in particular. I had interactions
with him, conversations with him about a couple of
different civil rights issues. And I understand he worked
on immigration issues and maybe other issues. There were
issues within -- when Attorney General Sessions was the
Attorney General, there were people in the Office of
Attorney General who worked across a variety of areas, and

both Gene and Danielle would sometimes touch on civil
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rights issues. Our main point of contact was Rachael
Tucker, but the office was fairly horizontal in terms of
the roles.

Q So why did you speak with him about this issue?
You said -- I believe you said it was early -- did you say
it was September, October?

A Yes, probably October. It might have been
September.

Mr. Gardner. To the extent you can answer that

question without divulging confidential or litigation
interests of the Department, you may do so. Otherwise, I
instruct you not to answer.

A Consistent with that instruction, I can't
answer.

0 What did you talk about with him?

Mr. Gardner. Same instruction.
Q Did somebody ask you to speak with him?
Mr. Gardner. Same instruction.
Q You can't say yes or no whether somebody asked

you to speak with Mr. Hamilton?

Mr. Gardner. I think he can answer yes or no.
A I don't recall.
Q Did you take any steps as a result of your

conversation with Mr. Hamilton related to the citizenship

question?
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A Not that I can recall.

Q Were other people involved in the discussion you
had?

A I think I talked to Gene, I'm trying to
remember, once, maybe twice. I think from one of those

conversations that I can remember, Danielle and Rachael

were also present.

0 When did you talk to Ms. Brand?
A I spoke regularly with Rachel Brand about civil
rights issues. As I mentioned before, the Civil Rights

Division reports up to the Office of Associate Attorney
General, to the Office of Deputy Attorney General, and to
the Office of Attorney General.

I had regular meetings with Ms. Brand at least
every two weeks on civil rights issues generally and to
update her on what was going on in the Division.

I can recall talking to her about this issue
maybe four or five times, sometimes in connection with
those meetings. And maybe once or twice we had a separate
meeting or conversation about this issue, and that would
have started in that September -- in September and gone
into October 2017.

Q What did you talk about with Ms. Brand regarding
the citizenship question?

Mr. Gardner. I instruct the witness not to
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3113 answer.

3114 BY MS. ANDERSON.

3115

3116 o) Did you talk to or hear from any other agencies
3117 like DHS or ICE about the citizenship question before

3118 September 12, 20172

3119 A Yes, I -- the question earlier reminded me, I
3120 did have a phone call with somebody -- I was on a phone

3121 call with somebody from DHS about the issue.

3122 0 Do you remember who?

3123 A I don't.

3124 0 About when was that conversation?

3125 A It was in October of 2017, I think.

3126 Q Was anyone else on the phone call?

3127 A Gene Hamilton was on. I think Rachael Tucker
3128 may have been on. I can't remember whether -- I always

3129 want to call him by his nickname, Patrick Hovakimian was

3130 on -- I think he may have been on. And I don't recall who
3131 else.

3132 Q Do you recall who set up that meeting?

3133 A I think it was Gene, but I don't recall. It
3134 wasn't a meeting. It was a phone call.

3135 Q Oh, who arranged the phone call, then?

3136 A Yes.

3137 Q About how long was that conversation?
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A Oh, gosh. Maybe it was 15 minutes or less.
Q What did you discuss?
Mr. Gardner. I instruct the witness not to
answer.
Q Did the person -- were there multiple people

from DHS on the call or just one?
A I think there was more than one, but I don't

recall either way.

o] Did they participate in the conversation?
A Yes, they were parties to the conversation.
Q Sure. They spoke during the phone call?
A I believe so, yes.
o] Did they tell you to do anything?
Mr. Gardner. To the extent you can answer that

question without divulging confidential or litigation
interests of the Department, you may do so. Otherwise, I

instruct you not to answer.

A No.

0 Did they instruct you to do anything?
Mr. Gardner. Same instruction.

Q And that call, I think you said earlier,

concerned the citizenship question; is that correct?

A That is correct.

Q Did you talk about immigration on that call?

Mr. Gardner. I instruct the witness not to
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answer.

Mr. Anello. I think -- just to make sure I'm

understanding, just whether that call involved immigration
is something that the witness can't answer?

Mr. Gardner. Right. I gave my instruction,

yes.
Q Did you ever make an effort to limit staff
involvement in the request to add a citizenship question?

Mr. Gardner. To the extent you can answer that

question without divulging confidential or litigation
interests of the Department, you may do so. Otherwise, I
instruct you not to answer.

A To the extent I understand your question, no.

o] Did you ever make an effort to limit who you
consulted with on your staff regarding your drafting of the

December 12th letter?

Mr. Gardner. Same objections. Same
instruction.
A To the extent I understand your question, no.
0 So I want to talk a little bit --

Mr. Anello. Sorry, can we go back to the DHS

call again?
Ms. Anderson. Sure.

BY MR. ANELILO.

0 I just want to make sure I'm understanding the
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context of this DHS call. Generally, DHS is not involved

in enforcing the Voting Rights Act, correct?

A That's correct.
Q They do enforce immigration laws, correct?
A That's my understanding, yes, as does the

Department of Justice.
Q So was there an -- did DHS express an interest

in the citizenship question?

Mr. Gardner. I instruct the witness not to
answer.
Q Why were they on the call?
Mr. Gardner. Same instruction.
0) Did DHS ask the Department of Justice to make a

request for a citizenship question?

Mr. Gardner. I instruct the witness not to

answer.

Mr. Anello. To be clear, we've already heard

statements today that the Department of Commerce made that
request. Did the Department of Homeland Security make that
request? I don't know why he can't answer that.

Mr. Gardner. I understand. I'm instructing

the witness not to answer.

Mr. Anello. What is the basis for that?

Mr. Gardner. The instruction is

confidentiality and litigation interests of the Department.
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Mr. Anello. What is the difference between the

Department of Commerce and the Department of Homeland

Security?

Mr. Gardner. I gave you my objection, my

instruction not to answer.

Q Did the Department of Homeland Security indicate
that they thought adding the citizenship question would
help with immigration enforcement efforts?

Mr. Gardner. I instruct the witness not to

answer.

o] Did the Department of Homeland Security indicate
that adding the citizenship question would have some other
impact on immigration policy that they thought was
beneficial?

Mr. Gardner. Same instruction.

Q Do you normally consult with the Department of
Homeland Security on civil rights issues relating to
voting?

Mr. Gardner. You can answer that question to

the extent you can do so without divulging the
confidentiality -- the confidential and litigation
interests of the Department.

A I have consulted with the Department of Homeland

Security on civil rights issues, yes.
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Q On voting rights issues?

A Not on -- not that I can specifically recall,
but certainly on civil rights issues.

Q But not on voting. I think your memo -- sorry,
the letter you wrote to the Department of Commerce was
about voting.

A Now that I have -- I have actually consulted
with the Department of Homeland Security on voting issues.

0 About what issues?

Mr. Gardner. To the extent you can answer that

question without divulging confidential or litigation
interests of the Department, you may do so. Otherwise, I
instruct you not to answer.

A I think consistent with that instruction, I
can't answer.

0 Were those other conversations also related to
the citizenship question then?

Mr. Gardner. Same instruction.

Q I'm losing the train here. We've talked about
one call, correct, that you had with the Department of
Homeland Security about the citizenship question? That
testimony is on the record, correct? That -- you agree
with that statement, that this one call we talked about was
about the citizenship question?

A Yes.
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Q Okay. Were there other calls that you had with
the Department of Homeland Security about the citizenship
question?

A I do not recall any other calls or conversations
with the Department of Homeland Security about the
citizenship question.

To answer your other question, I have consulted
with the Department of Homeland Security about civil rights

issues, including voting-related issues.

o] Which voting-related issues have you consulted
about?
Mr. Gardner. Same instruction.
Mr. Anello. I guess I don't understand. Is
there -- I'm not understanding because the testimony didn't

relate to the citizenship question.

Mr. Gardner. You're asking him for the content

of his discussions with another agency about voting rights

enforcement, correct? Is that what you're asking?
Mr. Anello. Correct.

Mr. Gardner. I instruct the witness not to

answer.

Mr. Anello. Are you in litigation about these

other topics? Did they relate to topics in which you're in

ongoing litigation?

Mr. Gardner. Again, it's a confidentiality and
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litigation-related interest, Jjust so we're clear, Russ.
Again, the instruction remains.

Q I think you said you didn't recall the name of
the person that you spoke to; is that correct?

A We're talking about the one conversation --

Q The Department of Homeland Security about the
citizenship question.

A I don't recall the name of that person.

o] Do you recall which office within the Department
they were in?

A I don't.

o] Were they in an operating division like ICE, for
example, or were they in DHS headquarters?

A I don't recall.

BY MS. ANDERSON.

Q Did Gene Hamilton tell you why he set up that
phone call-?

Mr. Gardner. The phone call with Homeland

Security now?
Ms. Anderson. Correct.

Mr. Gardner. You can answer that with a yes or

no.

A Yes, he did.

Q Why did he set up that phone call?
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Mr. Gardner. I instruct the witness not to
answer.
Q I want to talk a little bit about the phone
call -- I guess conference call you had with John Zadrozny

in October 2017. And I think you said who participated --

who else was there, but could you just repeat it really

quickly.
A I remember Rachael Tucker and Gene Hamilton also
being on that call. Whether others were on the call as

well, I don't recall.

Q And who set up that phone call, conference call?
A I don't recall.
o] Did Mr. Zadrozny indicate why he was involved in

that conference call?

Mr. Gardner. You can answer that with a yes or

no.

A I don't recall whether he did or not.

Q Do you know why?

A I don't think I specifically know why, no.

0 Did you discuss with anyone else why he was on

the conference call?

Mr. Gardner. You can answer that with a yes or

no.

A Yes, I guess I did.

0 Who was that?
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A Rachael.
Q What did you discuss?
Mr. Gardner. I instruct the witness not to
answer.
Q What did you discuss on that phone call?
Mr. Gardner. Same instruction.
Q Did you take any action after that phone call?
A After the phone call, vyes.
0 Related to the phone call?
A No.
Q Did anyone else take any action after that phone

call related to that phone call?
A I don't know.
o] You said that was your only conversation with

Mr. Zadrozny, is that correct, about the citizenship

question?
A About the citizenship question, yes.
0 You also said earlier, just to clarify, you

didn't speak with anyone else at the White House about the
citizenship question; is that correct?

A That is correct.
BY MR. ANELLO.

Q Mr. Gore, you spoke to Attorney General Sessions
regarding apportionment, correct?

A Yes, I believe, as I testified in my deposition,
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I've —— I did discuss that topic with him.
Q And when did you discuss that topic with him?
A It was sometime in the fall of 2017, around the

time when the State of Alabama filed a lawsuit about
apportionment issues against the Department of Commerce.

0 Was that the same discussion that we talked
about earlier that happened in early September when you
also discussed the issue of the citizenship question with
the Attorney General?

A No, it was not.

o] Did the issue of the citizenship question come
up in your discussion with him about apportionment?

Mr. Gardner. I instruct the witness not to

answer.

0 Was the lawsuit that was filed that you

mentioned related to the census?

Mr. Gardner. You can answer.
A I don't recall the specifics of that lawsuit. I
think it was. I think they -- I think the case is still in

litigation so I'm going off of my memory. Again, I'm not

counsel of record so I can't speak for the Department or

bind anybody with respect to that. I believe I've read

part of the complaint or seen part of the complaint, but I

believe that Alabama has brought a claim against the

Department of Commerce or the Census Bureau. I do believe
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it's somehow census related, about apportionment and
whether certain individuals should be counted or how they
should be allocated for purposes of apportionment.

It's —— I'm puzzled by the lawsuit, to be
honest with you, because there's a federal statute that
directly deals with this and says how apportionment is to
be conducted, and it's consistent with the 14th Amendment.
So I don't know enough about the lawsuit to know whether it
makes sense to be suing the Department of Commerce over
this or not, but that's just my memory off the top of my
head. As I said, I don't know much about it other than
that.

0 And so, what was the nature of your discussion
about apportionment with the Attorney General?

Mr. Gardner. I'm going to instruct the witness

not to answer.
Mr. Anello. On what basis?

Mr. Gardner. On the same basis,

confidentiality and litigation interests.

Q You said this took place in the fall of 2017.

Can you give us more precision? Was it before or after the

conversation when you learned that the Department of

Commerce wanted the Department of Justice to request a

citizenship question? Before or after that conversation?
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A After.

Q Was it before or after you began drafting a

letter back to the Department of Commerce making that

request?
A I don't recall specifically.
Q Who else was involved in the conversation where

you discussed apportionment?

A I think Rachael Tucker was in the room, but I
don't recall.

0) Who initiated the call or the meeting? Was it a
meeting or a call?

A No, it was -- it was an in-person meeting, and I
don't recall who initiated it.

o] Were you given any instructions in the meeting?

Mr. Gardner. You can answer that with a yes or

no.

A No, I was not.

0 Did you do anything as a result of that meeting?
A No, I did not.

0 Did you discuss with the Attorney General

whether adding a citizenship question to the census would
impact apportionment?

Mr. Gardner. I instruct the witness not to

answer.

Q Who else did you talk to at the Department of
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Justice about apportionment issues?

A Let me think. I don't -- I don't recall exactly
who all I spoke to about it.

Q Did you talk to other people other than the
Attorney General and Ms. Tucker?

A I imagine I did.

Q Do you know whether the Attorney General had
other discussions about apportionment other than the one
that you described?

A I don't.

Q Do you know whether he talked to Secretary Ross
about apportionment?

A I don't.

o] Did you talk about apportionment yourself with
anybody at the Department of Commerce?

A I believe I discussed it with Peter Davidson and

James Uthmeier.

0 When did those conversations take place?

A Again, in the September or October 2017 time
frame.

0 So do you remember the first time you talked

with Mr. Davidson, let's start with him, about

apportionment?

A I don't.

0 Do you remember the first time you talked to Mr.
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Uthmeier about apportionment?

A I don't.

Q About how many times would you say you talked to

Mr. Davidson about apportionment?

A Once.

Q And was that in a conversation when you also

discussed the citizenship question?

Mr. Gardner. I instruct the witness not to

answer.
o] You did talk to him about apportionment in the
fall of 2017, right?
A Yes.
0) You did -- you also talked to him about the

citizenship question in the fall of 2017.

A Yes.
0 Were those in the same conversation?
Mr. Gardner. I instruct the witness not to
answer.
0 So you said you talked to Mr. Uthmeier about

apportionment, correct?

A Yes.

0 You also talked to him about the citizenship
question.

A Yes.

Q Both of those conversations took place in the
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fall of 2017 or -- I'm sorry, let me rephrase that.

You talked to him about both of those issues in

the fall of 2017, correct?

A Correct.
Q Were they in the same conversation?
Mr. Gardner. Same instruction.
Q Did his memorandum to you, hand delivered to

your office, talk about apportionment?

Mr. Gardner. Same instruction.

o] Did his handwritten note to you -- again, with

Mr. Uthmeier, did his handwritten note to you talk about

apportionment?
Mr. Gardner. Same instruction.
Q When you spoke to Mr. Davidson, what was the

substance of your discussion regarding apportionment?

Mr. Gardner. Same instruction.

Ms. Sachsman Grooms. What's the instruction

again?

Mr. Gardner. Not to answer.

Ms. Sachsman Grooms. No, I got that part. But

what's the basis?

Mr. Gardner. The same basis as we've been

talking about all day, confidentiality and litigation

interests.

Mr. Anello. But that presupposes, I guess,
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that there's -- strike that. We'll keep going.

Q What was the substance of your conversation with

Mr. Uthmeier regarding apportionment?

Mr. Gardner. I instruct the witness not to

answer.

Q Was your conversation -- did you talk to
Mr. Davidson and Mr. Uthmeier in a single conversation
together about apportionment or were these separate

conversations?

A I hope so. I'm thinking. Are you asking me
whether --

o] I'll just rephrase.

A I think I had one conversation with Peter and
James together. Is that your question?

0 So it's a single conversation with the

Department of Commerce and two lawyers from the Department

of Commerce on the call.

A Two lawyers on the call.
Q Was anybody else on the call?
A No.

BY MS. ANDERSON.
0 On the phone call with Peter Davidson and James
Uthmeier together, did you talk about apportionment on that

phone call-?
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A I talked about apportionment on a phone call
with James and Peter together. Is that what you're asking?

Q Yes.

A Okay.

BY MR. ANELIO.

Q Did you talk about apportionment with anybody at
the Department of Homeland Security?

A Not that I can recall.

o] Did you talk about apportionment with anybody at

the White House?

A Not that I can recall.

o] Did you talk about apportionment with Mark
Neuman?

A Not that I can recall.

0 Let's focus in on this period of time from,

let's say, the fall of 2017. Did you have any other
discussions with anybody else that we haven't talked about

yet regarding apportionment?

A As I mentioned, I may have talked about it with
one or two other people in the Department of Justice. I'm
trying to remember who those might have been. I think I

may have spoken to one of the U.S. Attorneys in Alabama

about it since. Once the lawsuit was filed, I believe he

called me about it. I would have talked to Ben Aguinaga

about it, as he was just generally interested in voting
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issues, but I can't recall whether I spoke to anybody else.

Q Those conversations you just mentioned, did they

also relate to the decision or the request, I should say,

to add a citizenship question to the census?

Mr. Gardner. I instruct the witness not to

answer.
BY MS. ANDERSON.

o] Did you have any other conversations with
Attorney General Jeff Sessions about apportionment besides

the one that you previously mentioned?

A I can only -- I can recall it only coming up
once.

0 When was that?

A In the fall of 2017.

Q After or before the conversation that you

mentioned previously?

Mr. Gardner. I think you guys are talking past

each other. I think he's referring to the conversation you
already talked about.

A I had the one conversation we talked about. I
don't recall another one.

Mr. Gardner. I'm just trying to be helpful.
Ms. Anderson. That's fair.

A I'm not sure I'm following all of this.

Q You just talked to him once in the fall of 2017.
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Did you have any other conversations with Attorney General
Jeff Sessions about apportionment?

A Not that I recall.

Q So I want to talk for a second about what
happened soon after the letter was sent from the Department
of Justice on December 12th, 2017.

A Okay.

Q So that's the day that Arthur Gary sent a letter
to the Department of Commerce, correct?

A That's correct.

0 And then Arthur Gary received a communication
from the Department of Commerce, specifically Ron Jarmin,
acknowledging the receipt of that letter. Is that correct?

A As I recall, yes, that's correct.

0 And that email also included a request to have
technical people at the Department of Commerce meet with
technical people at the Department of Justice; is that
correct?

A I don't know whether -- I don't have that
communication right in front of me. I believe I've seen it
before. I can't recall whether there was a reference to
technical people or -- sure. It was a reference to some
kind of meeting, but I don't -- I can't testify as to
whether it was technical people or somebody else.

Q But you acknowledge he reached out to set up a
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3613 meeting. Would that be fair?

3614 A He reached out to offer a meeting, yes, would be
3615 the way I would say that.

3616 o) Okay. And Arthur Gary communicated to you that
3617 the Department of Commerce offered a meeting with the

3618 Department of Justice; is that correct?

3619 A Yes, he did.
3620 0 And that was -- do you remember when that was?
3621 A I believe he sent me an email shortly after he

3622 received that one because he wished my family and me happy
3623 holidays, so I think he sent it to me shortly before
3624 Christmas.

3625 Ms. Anderson. I'm going to mark this email,

3626 from December 22nd, 2017, as Exhibit 3.

3627 (Exhibit 3 was marked for identification and
3628 attached to the transcript.)

3629 Q I'm going to hand you what's marked as Exhibit
3630 3. Would you mind just taking a second to read that.

3631 A (Document review.)

3632 Q And in particular the email that appears on the

3633 lower part of the page.

3634 A All right.
3635 Q Is it fair to say that this is the email -- the
3636 second part -- the second email that appears on the lower

3637 half of the page that's entitled "Request to reinstate
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citizenship question on the 2020 census questionnaire"
directed at Arthur from Ron Jarmin, is it fair to say
that's the email that Arthur Gary provided to you at sort
of the holiday time in 201772

A Yes, this looks like -- it appears -- of course
the "to" line on the email address is redacted, but it
appears to be that email.

o] That email says in the part that -- the Census
Bureau staff has -- I'm going to quote. "They have now
briefed me, and their finding suggests that the best way to
provide PL94 block-level data with citizenship voting
population by race and ethnicity will be through utilizing
a linked file of administrative and survey data the Census
Bureau already possesses."

Did I read that correctly?

A You did.

Q Then it says, "This would result in higher
quality data produced at lower cost."

Did I read that correctly?

A You did.

0 So fair to say that you received this forwarded
communication through Arthur Gary around that sort of
holiday time in 2017, and you said earlier that it was the
Department of Justice's goal to get the highest quality

data; is that correct?
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A That 1s correct.

Q And to be able to receive that from the Census

Bureau; 1is that correct?

A That 1s correct.

Q And this offer to have a meeting between the

Department of Justice and the Department of Commerce, that

did not happen; is that correct?

A The offer didn't happen, or the meeting did not
happen?

o] Sorry. That the meeting did not happen.

A Oh, the meeting did not happen.

o] I guess my statement is that it did happen, the

offer, but not --

A The offer happened.

0 The meeting did not happen between --
A That's correct.

0 Why did that meeting not occur?

Mr. Gardner. To the extent you can answer that

question without divulging confidential or litigation
interests of the Department, you may do so. Otherwise, I
instruct you not to answer.

A Consistent with that instruction, I can't
answer.

0 Did you decide on your own to not have that

meeting, or was there another decision made to not have the
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meeting?

Mr. Gardner. Same instruction with the same

caveat.

A I guess consistent with that instruction, I

can't answer.

Mr. Anello. Haven't you previously testified

that the Attorney General told you to cancel the meeting?
Mr. Gore. I was never told to cancel a meeting
because no meeting was ever scheduled.

Mr. Anello. Have you previously testified that

the Attorney General told you not to accept the offer of a
meeting?

Mr. Gore. I believe what I previously
testified to in my deposition is that the Attorney General

decided not to have the meeting.

Q How was that communicated to you?

A I don't recall.

0 How was that communicated to Arthur Gary?
A I told Arthur, Art.

Q Art, okay.

How did you know that the Attorney General did

not -- did not want to have the meeting with the Department
of Commerce -- or the Census Bureau, to be specific?
A As I said, I don't recall how that was

communicated to me.
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BY MR. ANELIO.
Q Can I ask you a question?
Did you want to have the meeting?

Mr. Gardner. I instruct the witness not to

answer.
Mr. Anello. On what basis?

Mr. Gardner. Confidentiality and litigation

interests of the Department of Justice.

Q I mean, I want to maybe back up a second. I

want to make sure I'm understanding the context. The

context here is that this letter you sent says, "As

demonstrated below, the decennial census questionnaire is

the most appropriate vehicle for collecting that data" --

which is the citizenship data -- "and reinstating a

question on citizenship will best enable the Department to

protect all American voting rights under Section 2."

That was a quote from your letter of December

12th. I'm sorry, I was quoting from the end of the first

paragraph of your letter on December 12th.

A Okay.

@) Is that right?

A I wasn't reading along, but if you tell me that
that's -- that you read it out loud, then it's good enough
for me.

@) If I made a mistake, I will correct the record.
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I was just reading from the letter.

A Terrific.

Q Then the email that was handed to you just now
from Ron Jarmin -- who was, I believe, the head of the
Census Bureau, correct -- the acting head of the Census
Bureau?

A That's my understanding of who he was at the
time. I don't know what role he plays now.

o] His email says, "The best way to provide PL9%4
block-level data with citizenship -- citizen voting

population by race and ethnicity would be by utilizing a
linked file of administrative and survey data the Census
Bureau already possesses. This would result in higher
quality data produced at a lower cost."

A That's not what this email says. You've left
off -- now, let me be clear on this. You've truncated the
sentence in a way that takes out a very important phrase.
He says that his staff -- somebody at the Census Bureau
made findings that suggest that conclusion, not that that's
the conclusion of the Census Bureau. In fact, that turns
out to be false. There are gaps in the administrative
records. Administrative records can't actually provide
this data. And that was the determination that Secretary
Ross made in his memo of decision, which is why he decided,

and I understand from publicly available information, to
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reinstate the question and use some kind of administrative
records data to get at block-level citizenship data. You
didn't say their findings suggest that. You started with
"the best way to provide." That's inaccurate.

Q Fair enough. I was not attempting to miss
something that was in the document. That's right. That's
exactly what the document says. The gquestion that I'm
asking -- I didn't get to my question. That was Jjust
trying to lay a foundation for you.

The question I'm trying to understand is, the
letter you sent was a request to Dr. Ron Jarmin. This
email is a response from Dr. Ron Jarmin expressing, as you
said, the views of his staff as expressed in a briefing to
him. Is that fair?

A I think it speaks for itself. It says that he's
had this briefing and that somebody suggested some findings
that suggest a particular outcome.

Q Can you explain to me why -- strike that.
Wouldn't it have been important in a
circumstance like this, given a response like this from Dr.

Jarmin, to meet and talk about the issue?

Mr. Gardner. To the extent you can answer that

question without divulging confidential or litigation

interests of the Department, you may do so. Otherwise, I

instruct you not to answer.
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A Can you ask the question again? I didn't follow

it.

Q Yes. Given the letter that you sent, the

response that you got back, wouldn't it be important to

meet with the Census Bureau and talk through these issues?

Mr. Gardner. Same instruction.

A I think consistent with that instruction, the
only answer I can give 1is, not necessarily.

o] So you don't think it would be important -- you
don't think it was important to meet with them to discuss
this email and the views expressed in this email?

A What I can tell you is no meeting took place,
and, in fact, the conclusion suggested by these findings is
inaccurate.

Ms. Sachsman Grooms. Did you -- you just

stated the conclusions suggested by the findings described
in this email are inaccurate. Did you know that those were
inaccurate at the time you received the email?

Mr. Gardner. To the extent you can answer that

question without divulging confidential or litigation
interests of the Department, you may do so. Otherwise, I
instruct you not to answer.

Mr. Gore. Consistent with that instruction, I
can't answer.

Q Did you tell the Attorney General -- did you
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tell the Attorney General that the Census Bureau had sent

this email?

Mr. Gardner. I instruct you not to answer.

Q Did you conduct additional research after you

got this email?

A I don't recall.
Q Shouldn't you have conducted additional
research?
Mr. Gardner. Sorry, can you rephrase that
question?
0 Wouldn't it have been reasonable and
responsible, given this -- after having received this

email, to conduct additional research on the topic?

Mr. Gardner. You can answer that question if
you can.
A Again, not necessarily.
Q After you received this email, did you have

further discussions with anybody at the Department of
Commerce about the issues described here?

A I don't recall.

0 Did you have further discussions with anybody at
the Department of Justice about these issues?

A Which issues in particular are we talking about?

0 The issues described -- the issues in the

quotation I just read from Dr. Jarmin.
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A I believe I did.
Q Who did you speak to?
A Rachael Tucker, and I think I spoke with the

Attorney General as well.

Q Why did you have those conversations?

Mr. Gardner. To the extent you can answer that

question without divulging confidential or litigation
interests of the Department, you may do so. Otherwise, I
instruct you not to answer.

A Consistent with that instruction, I can't
answer.

BY MS. ANDERSON.

o] Did you talk with anybody in the Voting Rights
Section about the contents of this email?

Mr. Gardner. Same instruction.

A Yes.

0 Who did you talk to?

A Chris Herren.

0 When did you talk to him?

A I don't recall specifically when I talked to
him.

Q What did you talk about?

Mr. Gardner. I instruct the witness not to

answer.
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Q Did you talk about scheduling this meeting or

scheduling a potential meeting?

Mr. Gardner. Sorry, can you ask that one more

time? I just got a little lost in the meaning of what.

Q Did you talk with Chris Herren about scheduling

a possible meeting with the Department of Commerce?

Mr. Gardner. I think at that level you can

answer that question.
A Yes. Let me clarify. I talked to him about the
offer to hold a meeting.
0 Sure.
Did you talk with him about the suggestions

that are in the email from Ron Jarmin?

Mr. Gardner. You can answer that with yes or
no.
A Yes, I did.
Q What did Mr. Herren say about the suggestions

that are outlined in this email?

Mr. Gardner. I instruct the witness not to
answer.
Q What did he say about the offer for a meeting?
Mr. Gardner. I instruct the witness not to
answer.
Q Did he want to have a meeting with the

Department of Commerce?
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Mr. Gardner. I instruct the witness not to

answer.

I don't mean to interrupt you, but we've been
going about an hour again. Is it almost a good time for
lunch?

Ms. Anderson. Yes.

Mr. Gardner. TIf you have a question or two, I
don't want to stop you. It's lunchtime.

Ms. Anderson. We can go off the record.

(A lunch recess was taken.)

Ms. Anderson. Back on the record.

For the record, my name is Tori Anderson, and
the time, Jjust to be aware, is 1:53.

BY MS. ANDERSON.

Q So I just want to go back through -- at the very
beginning we went through a list of a bunch of people that
you discussed. So I'm just going to go back through and
kind of -- and go through that list with you, obviously
skipping over the ones that we already talked about.

You said that one of the people that you
discussed the citizenship question with was Rachael Tucker;
is that correct?

A That's correct.

Q How many times did you talk with her about the
citizenship question?

A I don't recall specifically, and at the time she
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was our point of contact in the Office of Attorney General,
and I imagine I spoke with her maybe five to ten times
about the issue either as part of regular conversations
about the Civil Rights Division work generally or
specifically with respect to this issue, and she would have
participated in conversations between me and the Attorney
General regarding the issue. She would have sat in on
those conversations.

o] And did you speak with her substantively about

the citizenship question issue?

A Yes.
0 What did you discuss with her?
Mr. Gardner. I instruct the witness not to
answer.
0 How many times did you have a substantive

discussion with her about the citizenship gquestion?

A I don't recall specifically.

Q The next one I have is Ben. Is that correct?
What was his last name game?

A Aguinaga.

0 I'm not going to get that right.

How many times did you discuss with him the

citizenship question?

A I don't recall specifically. He was my chief of

staff at the time, so he attended meetings with me, and we
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generally discussed the issues in the Division.

Q Did you have substantive conversations with him

about the addition of a citizenship question?

A Yes, I did.
o] What were the contents of those discussions?
Mr. Gardner. I instruct the witness not to
answer.
o] Do you remember speaking with him after you

first became aware of interest in the citizenship question
in early September 201772

A I certainly did speak with him after that time.
I don't know when I first spoke to him about the issue.

0) You said Bob Troester was in the Office of the

Attorney General; is that correct?

A Troester.

Q Troester.

A Office of the Deputy Attorney General.

0 How many times did you talk to Bob Troester,
about?

A So Bob was a point of contact in the Office of

Deputy Attorney General on civil rights issues, so I talked
to him regularly about issues in the Civil Rights

Division -- I can't remember specifically how many times --
either through more general conversations or broader

conversations or specific conversations I talked to him
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about this particular issue.

Q Did you have substantive conversations with him?
A Yes, I did.
Q What did you talk about?
Mr. Gardner. I instruct the witness not to
answer.
Q Did you talk to him first, would you say, more
closely to when you first became aware that this -- the DOJ

might be considering the Department of Commerce's request
or later in time?

Mr. Gardner. Could you ask that question one

more time?

o] Did you first talk to him around that early

September date or did you talk to him more towards

December?
A I don't recall.
0 How many times did you talk to Rachel Brand

about the addition of a citizenship question?

A I don't recall specifically. I think I said
earlier it was four or five or three or four. I can't
remember what I said earlier today, but that sounds about
right.

0 You had substantive conversations with her; 1is
that correct?

A Yes, I did.
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Q What were the contents of those conversations?
Mr. Gardner. I instruct the witness not to
answer.
Q Did you first speak with her in that early

September range or did you first speak with her later, if
you can recall?

A I can't recall specifically, but I think I first
spoke with Rachel in mid to late September about the issue.

Ms. Sachsman Grooms. I'm sorry, did you say

mid to late September?
Mr. Gore. Yes.

Ms. Sachsman Grooms. Why do you think that?

Mr. Gore. I'm sorry?

Ms. Sachsman Grooms. I thought that the

beginning time frame that we were starting at was late
September, early October.

Mr. Gore. No, it was late August, early

September.
Ms. Sachsman Grooms. Sorry, okay.

0 When you had discussions with Rachel Brand, were
they with -- was anybody else present or were they with
her?

A Other people were present. I can recall Jesse

Panuccio being present and Patrick Hovakimian being present

for at least some of those conversations.
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Q How many times did you talk to Jesse Panuccio?

A I don't recall exactly. Probably -- I think I

talked to Jesse a couple of times in addition to the times

I spoke with Rachel. So I talked to him two or three more

times about the issue than I did with Rachel.

Q Just with him or with other people present as
well?

A Either just with him or with him and Pat
Hovakimian.

0 Were those subsequent conversations?

A Yes.

0 What did you discuss?

Mr. Gardner. I instruct the witness not to

answer.

0 You said at some point later you talked to

Bethany Pickett; is that correct?

A That is correct.

0 And Chris Herren; is that correct?

A That's correct.

0 When did you first have conversations with them?
A With Bethany, I think I first had conversations

with her in October of 2017. I don't recall specifically

when I first had conversations with Chris Herren. My

standard practice within the Civil Rights Division, that if

someone from the Office of Assistant Attorney General wants
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to solicit the views of career attorneys or a career
section within the Division, to speak directly to and only
to the section chief, so it would have been extraordinary
for me to talk directly to any other career staff regarding
this. So that's our standard practice. That's been
standard practice in the division going back a very long
time, it's my understanding. So I would have raised it
with Chris, and Chris then could have solicited the views
of other career attorneys if he thought it was appropriate
to do so.

0 I think -- I think what I would like to do is
kind of just get a more global understanding of sort of the
timeline of events and sort of when you were talking and
who was talking to who, if that makes sense.

A Sure.

0 So I'm going to walk through it to my
understanding and probably do some follow-up questions.

So you first became aware of this issue in

early September through talking with Mary Blanche Hankey

and Attorney General Jeff Sessions. That's still correct?
A That is correct.
Q What did you do next about this issue?
A So, as I mentioned before, I conducted some

legal research and some general research regarding the

census.
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Q Who did you talk to after talking with Mary

Blanche Hankey and Attorney General Jeff Sessions, and in

what time frame was that?

A Eventually I spoke to everyone on the list,
obviously.

Q Sure.

A I think if you're -- I don't recall exactly the
timeline of everything. I received my first call from

Peter Davidson pretty shortly after that initial
conversation I had, and within the September time frame I
would have spoken to Rachel, Jesse, Pat -- Rachel Brand,
Jesse, Pat, Rachael Tucker, Danielle, obviously. I spoke
with Wendy Teramoto again on September 1l6th, James Uthmeier
I think towards the end of September.
I don't recall when I first talked to Gene or

Bob Troester or Chris Herren. I probably would have spoken
to Ben Aguinaga pretty soon after since he was the chief of
staff. I know I talked to Bethany in October.

0 Besides the draft letter that you wrote prior to
the, I guess the more formal letter on December 12th, did
you produce any other documents related to the addition of
the citizenship question?

A Can you clarify what you mean by "produce"?

Q Did you write -- put together any documents?

A I'm trying to think about how to answer that
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question. I don't recall. I think at one point I
participated in or reviewed some talking points regarding
the issue for the hearing that the Attorney General was
going to testify at here on the Hill, but I don't recall.
I think Ben may have written the first draft of those. I
don't recall. And I don't recall producing -- writing
anything else related to that other than emails.

0 About what time would -- to your recollection
were the talking points written?

A I believe it was in October of 2017, but I'm not
sure. Might have been later. It probably was later now
that I think about it. So I don't know. I shouldn't put a
date on it when I don't remember.

0 Okay.

So then that's sort of the September time
frame. What happened next?

A Let's see, so September time frame. And then in
October I continued to do some research, legal research and
research generally about the census. Began drafting -- at
some point began drafting the first draft of the letter,
continued to talk to those individuals I mentioned before.
And at some point along the way, I don't know if it was
September or October, I talked to Chris Herren and Art Gary
and the other individuals on the list, Mark Neuman, and, as

I mentioned, continued to have conversations with other
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people in the Department regarding this issue.

Q Did you discuss, with anyone outside of the

Department of Justice while you were drafting the letter,

your drafting process?

Mr. Gardner. Sorry, I'm not sure I understand

the question.

Q Did you discuss drafting what ultimately became
the December 12th letter with anyone else outside of the
Department of Justice?

Mr. Gardner. I'm sorry, is your question did

he discuss the fact that he was drafting the letter?

Ms. Anderson. Yes, that's my first question.

Mr. Gardner. You can answer that.
A Yes.
0 Who did you discuss it with?
A I discussed it with Peter Davidson. I may have

discussed it with James Uthmeier, although I don't recall
specifically.

0 Did they give you any comments, feedback, advice
about the drafting of that letter?

Mr. Gardner. You can answer that with a yes or

no.

A Yes.

Q Just to be clear, does that yes pertain to both

Peter Davidson and James Uthmeier or one or the other?
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A Both.

Q How many times would you say you discussed,

received comments, talked about the drafting of that letter

with Peter Davidson?

A The fact that -- as I understand, you were

asking about the fact that I was drafting the letter --

Q Sure.

A -- or that process was going on?

0 Yes.

A I think I would have discussed that with him

every time I talked to him or almost every time I talked to
him.
o] Did you discuss the contents of what you were

drafting with Peter Davidson?

A Yes, I did.
0 Every single time as well?
A Maybe not -- probably not every time, but more

than once.
0 Did he give you any advice, feedback, or
comments about the contents of your drafting letter?

Mr. Gardner. You can answer that yes or no.

A Yes.
Q Would you say he gave those comments or feedback
or -- every single time you spoke with him?

A No.
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Q Do you remember when that time was where you

received a comment or anything from Peter Davidson on the

more substantive parts of the drafting?

A Not specifically.

Q Did you incorporate any of those feedback or

comments into your draft letter?

Mr. Gardner. I instruct the witness not to

answer.

o] Did you discuss the -- you said you discussed
the fact that you were drafting the letter with James
Uthmeier as well; is that correct?

A Correct.

o] Did you discuss the contents of what was in your

draft letter with James Uthmeier?

A Yes, I did.

Q How many times?

A Once, maybe twice.

0 Did you receive any comments or feedback or

thoughts about the contents of your draft letter from James

Uthmeier?
Mr. Gardner. You can answer that with a yes or
no.
A Yes.
Q What were the substance of those comments?

Mr. Gardner. I instruct the witness not to
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answer.

Q Did any of those comments or thoughts or

questions go into the draft letter that you wrote?

Mr. Gardner. Same instruction.

Q So you were drafting as part of that October
time frame, and then what happened next?

A At some point, I believe around November 1st, I
solicited comments on the draft from a variety of people in

the Department of Justice.

Q Who were those people?
A Chris Herren. As I explained before, it was
standard practice in the Civil Rights Division. I wanted

to get input from the career staff who has a lot of
experience in Voting Rights Act cases and Voting Rights Act
issues, and the conduit to do that is to contact the
section chief, in this case the chief of the Voting
Section, Chris Herren, and that's what I did with Chris.
Comments -- I also received comments from Bethany Pickett,
Ben Aguinaga, Bob Troester, Rachael Tucker.

0 If you could just slow down for just a second.
Thank you.

Okay. Go ahead.
A Art Gary.
Q Could you just, sorry, quickly remind me of

those people's positions? I can name them back to you if
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that's helpful.

A Chris Herren is the chief of the Voting Section.
Q Yes.
A Bethany Pickett was counsel in the Civil Rights

Division. Ben Aguinaga was chief of staff in the Civil
Rights Division. Bob Troester was an Associate Deputy
Attorney General in the Office of the Deputy Attorney
General. Rachael Tucker was a counsel in the Office of the
Attorney General, and Art Gary is the general counsel of
the Justice Management Division.

Ms. Sachsman Grooms. Did all of those people

give you feedback?
Mr. Gore. Yes, those are all the people I
received comments or feedback or edits to the letter from.

Ms. Sachsman Grooms. Were there additional

people who you sent the letter to that you did not get
feedback from?

Mr. Gore. Not that I recall.

0 Was there anyone else additional that you had
contact with outside the Department of Justice about the
draft letter or that November 1lst, I guess, more done draft
letter?

Mr. Gardner. I'm sorry, I don't understand the

question.
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A I didn't understand. Try again.

Q Besides James Uthmeier and Peter Davidson, did

you consult with anyone else about the substance of your

draft letter outside of the Department of Justice?

A Oh, I see. No.

Ms. Sachsman Grooms. What about Mr. Neuman?

Mr. Gore. No.

o] Okay. So then after you, I guess, solicited
comments from that list of people, what did you do next?

A I received comments from each of those people at
various points in time and incorporated some of those
comments into the draft.

o] Whose comments did you incorporate?

Mr. Gardner. To the extent you can answer that

question without divulging confidential or litigation
information, you may do so. Otherwise, I instruct you not
to answer.

A I'm not sure I can answer the question
consistent with that instruction.

Q Were there comments that you received that you
did not incorporate into the letter?

Mr. Gardner. You can answer that with a yes or

no.

A Yes.

Q Whose comments were those?
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Mr. Gardner. I instruct you not to answer.
Q What did you do next?
A I don't recall specifically what I did next.

During that period of time, I was continuing to have
conversations with people in the Department and with

Mr. Davidson about the letter. And after incorporating all
of the edits and discussing the letter, at one point -- at
some point I had a conversation with Art Gary about the
letter.

o] When you were having discussions with Peter
Davidson, did you send to him or review with him your more
updated draft letter, the one that incorporated comments
from November 1st?

A No.

0 Did you review or send to James Uthmeier your
more updated letter that incorporated comments from
November 1lst?

A No.

0 Did you send Peter Davidson your original draft
of the letter?

A No.

0 Did you send James Uthmeier the original draft
of the letter?

A No.

Let me just clarify. There was a draft around
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November 1lst, and then there were many drafts after that

that incorporated rounds of comments.

Ms. Sachsman Grooms. Just to make sure I'm

clear on this, you had conversations about the contents of

the draft of your letter with Mr. Uthmeier and

Mr. Davidson, but you never sent them an actual copy of it.

Is that accurate?

Mr. Gore. That is correct.
Q What happened next?
A At some point -- I'm trying to remember. So

that gets us through November, and into December I was
still receiving comments on the letter and at some point
incorporated those comments and had further communications
and conversations with Art Gary and with Rachael Tucker and
Bob Troester regarding finalizing that letter and whether a
final decision was made to send the letter.

0 Did you ever show -- let's start with your
original draft before this sort of rounds of drafts.

Did you ever show that draft to the Attorney

General?
A No.
Q Did you ever show any subsequent draft to the

Attorney General?

A I can't recall specifically sharing a draft with
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the Attorney General. I don't know whether anyone else
did. 1It's certainly possible.

Q And then can you just talk about that final, I
guess, end of November to December 12th time period?

A Sure. As I recall, I was still receiving
comments on the letter during that time period. And at
some point, I believe it was on the morning of December
12th, I understood that the final decision had been made to
send the letter, and the letter was sent -- the decision
became final and the letter was sent that day.

o] Okay. Who did you understand was making the, as
you said, final decision?

A I believe it came from Department leadership.

o] Who did that include? Who do you mean by
"Department leadership"?

A The Attorney General.

0 Is that the normal process of approval for
sending out a letter, or can you talk through what the
normal process is?

Mr. Gardner. Just to be clear, do you mean any

letter of the Department? I think we need to be clear

about this.
Ms. Anderson. Sure.

Q So what was the process that was used to have

this letter be approved to send out?
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Mr. Gardner. If you can answer that question.

A Yes. May I describe what process we actually

did in fact use?

Q Sure.

A There are within the Department certain issues
that --

Q Sorry. I want to cabin it so you don't have to

talk about everything all the way back.

A Okay.
Q But that final phase, once you were done
incorporating the comments, what was -- from that point to

December 12th.

A As I said, I mean, I think I had further
conversations with Bob Troester and Rachael Tucker
regarding the letter, and it was conveyed to me that we
should send the letter on December 12th, and it was sent on
December 12th.

Q Who conveyed that to you?

A I think I heard from both Bob and Rachael, but I
think I heard from Rachael last.

Ms. Sachsman Grooms. Do you know what

packaging form, what set of documents would have gone to
the Attorney General for the decision-making on this point?
Mr. Gore. I have no idea.

Ms. Sachsman Grooms. So did you get any
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package back? You didn't formulate some package together
with a final letter in a recommendation memo and then send
that up the chain? Did you do that?

Mr. Gore. No, I did not.

Ms. Sachsman Grooms. You didn't get some piece

of paper back saying that he had approved it?

Mr. Gore. No, I did not.

Q From January 20th, 2017, to March 2018, so that
A Okay.
o] Did you have any communications or were you

aware of any communications involving executive branch
officials or others about whether adding a citizenship
question would help with redistricting?

Mr. Gardner. You can answer that with a yes or

no. You might want to break that up into multiple
questions because it's awful broad.

Ms. Anderson. Do we have the same time frame

or would you like me to --

Mr. Gardner. Yes, keep the time frame. Just

like you can ask him first is he aware of any conversation.

Ms. Anderson. Sure.

0 Did you have any conversations involving

executive branch officials about whether adding a

citizenship question would help with redistricting?
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Mr. Gardner. You can answer that question with

a yes or no.

A Yes.
Q Who?
Mr. Gardner. I will instruct you not to
answer.
Q So between the same time frame -- we're just

going to keep that for now, but if you would like me to
repeat it, I'm happy to do that -- did you become aware of
any conversations involving executive branch officials
involving whether the citizenship question would help with
redistricting?

Mr. Gardner. Same instruction. You can answer

yes oOor no.

A Yes.
Q Who?
Mr. Gardner. 1I'll instruct you not to answer.
0 We'll stick with the executive branch officials
about whether redistricting -- whether the citizenship

question would help with redistricting. Do you know when
you were aware of those conversations occurring?

A I was aware of the conversations I participated
in when they occurred.

0 We can start there. When did those occur?

A Those occurred -- I can recall conversations
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between September and December of 2017.

Mr. Gardner. I thought you were asking between

January and March.

Ms. Anderson. January 2017.

Mr. Gardner. I'm sorry.

Ms. Anderson. And March 2018.

Mr. Gardner. I'm sorry. That's why I was
confused. Okay. I'm sorry.
Q Now, going back to were you aware about

conversations involving executive branch officials about
whether a citizenship question would help with
redistricting, were you aware of when those conversations
occurred?

A I participated in those conversations and I was
aware of them when they occurred.

0 Okay. Were you involved with any conversations

with other people about whether adding a citizenship

question would help -- would help with redistricting?

A Other than who?

0 Other than executive branch officials.

A I think I have given you the list of everyone I
spoke to.

Q Between the same -- I'll just -- between January

2017 and March 26, 2018, did you have any communications or

conversations about whether adding a citizenship question
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would influence the outcome of an election?

Mr. Gardner. I'm sorry, can you say that one

more time? I apologize.

Q Between January 20th, 2017, and March 26th,

2018, did you have any communications or conversations

about whether adding a citizenship question would influence

the outcome of an election?

Mr. Gardner. I see. You can answer that

question with a yes or no.

A Not that I recall.

0 Were you aware in that same time frame of
conversations or communications between any executive
branch officials about whether adding a citizenship
question would influence the outcome of an election?

Mr. Gardner. You can answer that question with

a yes or no.
A Not that I recall.

Ms. Anderson. I don't think we have any more

questions at this time.

Mr. Gardner. Thank you.

Ms. Sachsman Grooms. We can go off the record.

(Interview concluded at 2:21 p.m.)
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General

The Honorable Elijah E. Cummings
Chairman

Committee on Oversight and Reform

U.S. House of Representatives
Washington, DC 20515

The Honorable Jim Jordan

Ranking Member

Committee on Oversight and Reform
U.S. House of Representatives
Washington, DC 20515

Washington, D.C. 20530

MAR 2 1 2019

Dear Chairman Cummings and Ranking Member Jordan:

This responds to the Department of Justice’s (Department) review of a transcript from
the March 7, 2019 interview of John Gore, Principal Deputy Assistant Attorney General of the
Civil Rights Division. The Department provided proposed errata as noted in the draft transcript

on March 19, 2019 and is providing one substantive revision below.

® p.135-138; 144: Mr. Gore was asked whether he had discussed apportionment with

Attorney General Sessions, how many conversations on the topic had occurred, and when
those conversations occurred. Mr. Gore indicated that he discussed the topic one time
with Attorney General Sessions in the fall of 2017, “around the time when the state of
Alabama filed a lawsuit about apportionment issues against the Department of
Commerce.” p.136. On review of the transcript, Mr. Gore realized that case was filed in
2018 (see, Complaint, Alabama v. United States Dep’t of Commerce, 18-cv-772 (N.D.
Al. May 21, 2018) and on reflection, he now believes that there were two conversations
on this topic — one in the fall of 2017 and one in the spring of 2018. The Department is
not prepared at this time to discuss the content of those conversations. As the
Department has repeatedly explained to the Committee, not only does the Department
have an essential need to maintain the confidentiality of its internal deliberations, but it
also has the more specific concern that the Department’s litigation position regarding
privileges, which was not challenged in litigation, could be compromised if those very
same confidential deliberations were made public through a concurrent oversight process.
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The Honorable Jim Jordan
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We hope this information is helpful. Please do not hesitate to contact this office if we
may provide additional assistance regarding this or any other matter.

Sincerely,

Vet

Kira Antell
Acting Deputy Assistant Attorney General
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