
UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

COUNCIL OF THE DISTRICT OF COLUMBIA,

Plaintiff,

v.

VINCENT C. GRAY, in his official capacity
as Mayor of the District of Columbia, and

JEFFREY S. DeWITT, in his official capacity
as Chief Financial Officer for the District of
Columbia,

Defendants.
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)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case Number 1:14-cv-00655-EGS

MOTION FOR LEAVE TO FILE A BRIEF AS AMICI CURIAE OF JACQUES B.
DEPUY, DANIEL M. FREEMAN, JASON I. NEWMAN, AND LINDA L. SMITH IN

SUPPORT OF DEFENDANTS VINCENT C. GRAY AND JEFFREY S. DEWITT

Jacques B. DePuy, Daniel M. Freeman, Jason I. Newman, and Linda L. Smith

(“Movants”) respectfully request leave of the Court to file the attached brief as amici curiae

(attached hereto as Ex. 1) in support of Defendants Vincent C. Gray and Jeffrey S. DeWitt.

Movants understand that Defendants have consented without any conditions to anyone who

wants to file an amicus brief, and they have consented to the filing of this brief. Counsel for

Plaintiff, however, has stated that it will not consent to this filing unless Defendants consent to

their filing a third brief in this case, after the submission of the proposed amicus brief.1 Movants

1 Council has asked that we represent their position as follows: “Plaintiff consents, so long as we
have the opportunity to respond, in light of the fact that the amicus brief was not submitted until
after Plaintiff's reply.” We note that this brief will be submitted on the date of Defendants’ filing.
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understand that Defendants have communicated to Plaintiff that while the parties are not free to

modify the Court’s order to allow Plaintiff to file a third brief, should any amicus present new

and unanticipated arguments, Defendants would consider their position when and if Plaintiff

seeks leave of Court to file a response to such arguments. Accordingly, this motion is required.

As discussed in the attached memorandum of points and authorities incorporated herein,

Movants, as persons intimately involved with the process by which the Home Rule Act was

passed in 1973, are uniquely positioned to have “information or perspective that can help the

court beyond the help that the lawyers for the parties are able to provide.” Jin v. Ministry of State

Security, 557 F. Supp. 2d 131, 137 (D.D.C. 2008) (quoting Ryan v. Commodity Futures Trading

Comm’n, 125 F.3d 1062, 1064 (7th Cir. 1997)). Accordingly, the Court should grant this motion

and allow Movants to file a brief as amici curiae.

By /s/ Kenneth Letzler
Kenneth A. Letzler
DC Bar No. 025-619
ARNOLD & PORTER LLP
555 Twelfth Street, NW
Washington, DC 20004-1206
Telephone: 202.942.5000
Facsimile: 202.942.5999
email: kenneth.letzler@aporter.com
Attorneys for Movants

Dated: May 8, 2014
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CERTIFICATE OF SERVICE

I hereby certify that on May 8, 2014, a copy of the foregoing Motion for Leave to File a

Brief as Amici Curiae of Jacques B. DePuy, Daniel M. Freeman, Jason I. Newman, and Linda L.

Smith in Support of Defendants Vincent C. Gray and Jeffrey S. Dewitt, along with attachments;

a Memorandum of Points and Authorities; and a Proposed Order were filed and served pursuant

to the Court’s electronic filing procedures using the Court’s CM/ECF System.

/s/ Kenneth Letzler
Kenneth A. Letzler
DC Bar No. 025-619
Arnold & Porter LLP
555 Twelfth Street, NW
Washington, DC 20004-1206
Telephone: 202.942.5000
Facsimile: 202.942.5999
email: kenneth.letzler@aporter.com
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

COUNCIL OF THE DISTRICT OF COLUMBIA,

Plaintiff,

v.

VINCENT C. GRAY, in his official capacity
as Mayor of the District of Columbia, and

JEFFREY S. DeWITT, in his official capacity
as Chief Financial Officer for the District of
Columbia,

Defendants.
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)
)

Case Number 1:14-cv-00655-EGS

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF MOTION FOR
LEAVE TO FILE A BRIEF AS AMICI CURIAE OF JACQUES B. DEPUY, DANIEL M.

FREEMAN, JASON I. NEWMAN, AND LINDA L. SMITH IN SUPPORT OF
DEFENDANTS VINCENT C. GRAY AND JEFFREY S. DEWITT

Jacques B. DePuy, Daniel M. Freeman, Jason I. Newman, and Linda L. Smith

(“Movants” or “Amici”) respectfully submit this memorandum of points and authorities in

support of their motion for leave to file a brief as amici curiae. As discussed below, Movants

are uniquely positioned to provide “information and perspective that can help the court beyond

the help that the lawyers for the parties are able to provide.” Jin v. Ministry of State Security,

557 F. Supp. 2d 131, 137 (D.D.C. 2008) (quoting Ryan v. Commodity Futures Trading

Comm’n, 125 F.3d 1062, 1064 (7th Cir. 1997)).

The Council has told this Court in its Memorandum of Points and Authorities in

Support of Motion for Summary Judgment or Remand (at 16) that “history” and “context” are
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important to the decision of this matter. Amici are individuals who were personally involved in

the passage of the Home Rule Act in 1973 as either staffers or counsel for an interested party.

In addition, three of the four Amici authored law review articles on the Act shortly after its

passage. Hence, they can provide insight into the history and context based on their

participation in those events.

Movant Jacques B. DePuy served as Counsel to the Subcommittee on Government

Operations of the House District of Columbia Committee from 1973 to 1974, when the Home

Rule Act was passed. He is also co-author of the leading Law Review article on the Act, Jason

I. Newman & Jacques B. DePuy, Bringing Democracy to the Nation’s Last Colony: The

District of Columbia Self-Government Act, 24 AM. U. L. REV. 537 (1975), which is cited

multiple times in the Council’s Memorandum and Reply Memorandum and is indicated by

asterisk as an authority principally relied upon by Council. Additionally, Mr. DePuy is

interested in the outcome of this case as a lawyer who has practiced law in the District of

Columbia for many years.

Mr. DePuy has an additional, particular interest in this matter. He is referred to by

name, and his remarks are quoted (in italics) in the Council’s Reply Memorandum on page 15.

However, as noted in the proffered brief, Amici submit that the quoted language is presented

out of context in a way that has the potential to mislead the Court absent clarification. Mr.

DePuy wishes to address that issue.

Movant Jason I. Newman was involved in the consideration of home rule for the

District of Columbia in his capacity as counsel for the Self Determination Coalition, which

supported home rule, and as a professor of law at the Georgetown University Law Center. He

consulted actively with members of Congress and staff as to home rule legislation and helped
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draft provisions of the Act. He is co-author with Mr. DePuy of the leading law review article on

the Act, cited above.

Movant Daniel M. Freeman worked on the Home Rule Act as Assistant Counsel to the

House Committee on the District of Columbia. He is now a professor at American University

and is the author of “Home Rule and the Judiciary,” Journal of the Bar Association of the

District of Columbia.

Movant Linda L. Smith served as a Budget Analyst at the Office of Management and

Budget and then moved to the Professional Staff of the House Committee on the District of

Columbia, focusing on public finance, budgeting and borrowing. In this regard, Ms. Smith

worked closely with Congressman Thomas Rees on the budget and borrowing provisions of the

Home Rule Act. She subsequently served on the House Budget Committee, as Special

Assistant to the Secretary of Transportation, and as Director of Administration for Budget and

Public Finance of the Office of Management and Budget in the Carter and Reagan

Administrations.

The Movants have clear recollection of the context in which the Home Rule Act was

considered and passed, and a number of them have retained files from that time. Discussions

with Amici and materials from contemporaneous files have enriched the proffered brief.

It is our understanding that, in contrast to the position taken by Plaintiff, Defendants

have consented without condition to the filing of a series of amicus briefs in support of

Plaintiff, including briefs addressing the history and context of the Act. In those briefs on

behalf of Plaintiff, arguments are made about history and context that differ markedly from the

Movants’ knowledge of events and the evidence cited in the Movants’ attached brief in support

of that understanding. The Movants, unlike amici supporting the Council, participated in the
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events in question and bring that understanding to their presentation. Indeed, Council’s Reply

submission quotes remarks from one of the Movants (Mr. DePuy) as supporting their position.

There is no prejudice to Plaintiff in accepting the attached brief. The Council has had

many months to prepare its arguments on the Act and will be able to discuss and respond to the

proposed brief, if it so chooses, during oral argument.

In sum, Amici’s brief will help the Court by “assisting in a case of general public

interest, supplementing the efforts of counsel, and drawing the Court’s attention to [pertinent

matters that might otherwise] escape[] consideration.” Miller-Wohl Co., Inc. v. Comm’r of

Labor & Indus., State of Montana, 694 F.2d 203, 204 (9th Cir. 1982); see also, e.g., Historic E.

Pequots v. Salazar, 934 F. Supp. 2d 272, 274 (D.D.C. 2013) (considering amicus curiae brief

on motion to dismiss); Dynalantic Corp. v. U.S. Dep’t of Defense, 885 F. Supp. 2d 237, 243

(D.D.C. 2012) (considering amicus curiae briefs on motion for summary judgment). For all of

these reasons, Amici respectfully submit that consideration of the attached amicus brief will

assist the Court in assessing the legal and factual issues presented in this case and will not

prejudice Plaintiff.
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Amici therefore ask that the Court grant leave to file the attached amici curiae brief.

By /s/ Kenneth Letzler
Kenneth A. Letzler
DC Bar No. 025-619
ARNOLD & PORTER LLP
555 Twelfth Street, NW
Washington, DC 20004-1206
Telephone: 202.942.5000
Facsimile: 202.942.5999
email: kenneth.letzler@aporter.com
Attorneys for Movants

Dated: May 8, 2014
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

COUNCIL OF THE DISTRICT OF COLUMBIA,

Plaintiff,

v.

VINCENT C. GRAY, in his official capacity
as Mayor of the District of Columbia, and

JEFFREY S. DeWITT, in his official capacity
as Chief Financial Officer for the District of
Columbia,

Defendants.

)
)
)
)
)
)
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)
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)
)
)
)
)
)
)

Case Number 1:14-cv-00655-EGS

[PROPOSED] ORDER

Upon consideration of the motion of Jacques B. DePuy, Daniel M. Freeman, Jason I.

Newman, and Linda L. Smith for leave to file a brief as amici curiae in support of Defendants

Vincent C. Gray and Jeffrey S. DeWitt and the record herein, it is hereby

ORDERED that the motion for leave to file is granted.

Signed this ______ day of May, 2014.

_________________________________
Emmet G. Sullivan

United States District Judge
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

COUNCIL OF THE DISTRICT OF
COLUMBIA,

Plaintiff,

v.
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JEFFREY S. DeWITT,

Defendants.
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Case Number 1:14-cv-00655-EGS

BRIEF OF AMICI CURIAE JACQUES B. DEPUY, DANIEL M. FREEMAN,
JASON I. NEWMAN AND LINDA L. SMITH

I. INTEREST OF THE AMICI CURIAE

The Council has told this Court in its Memorandum of Points and Authorities in Support

of Motion for Summary Judgment or Remand (at 16) that “history” and “context” are important

to the Court’s decision of this matter. Amici Curiae are uniquely situated to assist the Court on

these issues.1 When the Home Rule Act was passed in 1973, amicus Jacques B. DePuy served as

Counsel to the Subcommittee on Government Operations of the House District of Columbia

Committee. In that capacity, Mr. DePuy had a significant role in and responsibilities for the

hearings in the House of Representatives on the Home Rule bill, the drafting of the Home Rule

1 No party’s counsel authored this brief in whole or in part. No party or party’s counsel
contributed money to fund preparation or submission of this brief. No person, other than Amici
and Amici’s counsel, contributed money intended to fund preparation or submission of this brief.
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bill in the Subcommittee and the full District of Columbia Committee, the development of

political strategy in the Committee and on the House floor, and consideration of the House-

passed Home Rule bill by a Senate-House conference committee. Additionally, he is co-author

of the leading law review article on the Home Rule Act, Jason I. Newman & Jacques B. DePuy,

Bringing Democracy to the Nation’s Last Colony: The District of Columbia Self-Government

Act, 24 AM. U. L. REV. 537 (1975) ( hereinafter “Newman & DePuy”), which the Council

repeatedly cites in its pleadings and which is indicated in its reply pleading as an authority

principally relied upon. Indeed, Mr. DePuy is referred to by name and his remarks are quoted (in

italics) in the Council’s Consolidated Reply Memorandum on page 15. Mr. DePuy is further

interested in the outcome of this case as a lawyer who has practiced law in the District of

Columbia for almost forty years.

Amicus Daniel M. Freeman worked on the Home Rule Act as Assistant Counsel to the

House Committee on the District of Columbia. He is now a professor at American University

and is the author of “Home Rule and the Judiciary,” Journal of the Bar Association of the District

of Columbia.

Amicus Jason I. Newman was involved in the consideration of home rule for the District

of Columbia in his capacity as counsel for the Self Determination Coalition which supported

home rule and as a professor of law at the Georgetown University Law Center. He consulted

actively with members of Congress and staff as to home rule legislation and helped draft

provisions of the Act. He is co-author of the leading law review article on the Home Rule Act,

cited above, which is one of the authorities principally relied upon by the Council and is

repeatedly cited in their papers.
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Amicus Linda L. Smith served as a Budget Analyst at the Office of Management and

Budget and then moved to the Professional Staff of the House Committee on the District of

Columbia, focusing on public finance, budgeting and borrowing. In this regard, Ms. Smith

worked closely with Congressman Thomas Rees on the budget and borrowing provisions of the

Home Rule Act. She subsequently served on the House Budget Committee, as Special Assistant

to the Secretary of Transportation, and Director of Administration for Budget and Public Finance

of the Office of Management and Budget in the Carter and Reagan Administrations.

Amici agree with the parties that, as a matter of public policy and of the fundamental

values of a democracy, it is the duly elected representatives of the citizens of the District of

Columbia who should determine how D.C. tax-payer money is spent. The issue presented here,

however, is not what is good public policy, but what existing law says. As discussed below, it is

only Congress that can establish budget autonomy for the District, and Congress has not to date

done so.

II. ARGUMENT

A. Summary of the Argument

Council’s Memorandum in Support of Summary Judgment argues (at 16) that history and

context support its position. Amici, who were all active participants in the passage of the Act and

who include the authors of the leading law review article on the Act, address both history and

context. Key to the context of this case is that the structure of the Home Rule Act creates a

dichotomy between the Charter (Title IV of the Act) and the remaining provisions (all other

Titles). The Charter was intended by Congress to “establish the means of governance of the
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District . . . .” Section 301.2 The provisions that were included in the Charter were to be put to a

vote by District residents and, upon “its acceptance by a majority of the registered qualified

electors of the District voting thereon in the charter referendum . . . ,” id., were to be subject to

the charter amendment process. Those many other, and very significant, provisions not contained

in the Charter -- most notably including those dealing with the (federal) National Capital

Planning Commission (Section 203), the delegation of limited legislative power (Section 302),

the charter amending procedure (Section 303), authorization of a federal payment (Title V of the

Home Rule Act), retention of constitutional authority (Section 601), limitations on the Council

(Section 602), the budget process and limitations on borrowing and spending (Section 603), the

continuing applicability of existing statutes (Section 714), continuation of the D.C. court system

(Section 718), an independent audit process (Section 736), and the emergency control of the

police (Section 740) among others – were expressly excluded from the Charter. They are not

subject to a vote by District residents and are not subject to the charter amendment process. The

non-charter provisions are “off-limits” to the local government.

When Congress adopted the Home Rule Act, all the participants in the process

understood that the Act was a compromise which did not provide the District with budget

autonomy. In particular, there was to be no change in the existing line item congressional

appropriation role, and in that regard there was no distinction between “local” and “Federal” (or

other) revenues. Section 603(a) states that “Nothing in this Act shall be construed as making any

change in existing law, regulation, or basic procedure and practice relating to . . . the preparation,

review, submission, examination, authorization, and appropriation of the total budget of the

2 Unless otherwise noted, all Section references are to the section of the Home Rule Act, the
District of Columbia Self-Government and Governmental Re-Organization Act, Pub. Law No.
93-198, 87 Stat. 774 (1973), as initially enacted.
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District of Columbia government.” (emphasis added). This provision is not part of the Charter

and cannot be changed by the Charter amendment process. While Council would have the Court

essentially ignore this language by reading it as “a rule of construction, not limitation,” the

legislative history is to the contrary. (See pages 12-14 below). The language in question tracks

that of a section of the bill originally reported out of the House District of Columbia Committee

(the “Committee Bill”), which language is unequivocally described as a “prohibition,” i.e., a

provision of substantive effect.

B. The History

Article I, Section 8 of the Constitution provides that “The Congress shall have power . . .

to exercise exclusive legislation in all cases whatsoever, over such District (not exceeding ten

Miles square) as may, by Cession of particular States, and the Acceptance of Congress, become

the seat of the government of the United States.” Beginning in 1801, Congress granted the

District some degree of autonomy over local matters. In 1874, the governance of the District of

Columbia was changed, and by 1878 “the right of suffrage was firmly laid to rest.” Newman &

DePuy at 545-47.

The assertion of federal control rested on a variety of grounds, but malfeasance of the

local government in financial matters was clearly a factor. The debt of the District had ballooned

from $3 million in 1871 to $20 million in 1875 and $25 million in 1877 (a level that amounted to

more than 25% of the appraised value of property in the District.) Id. at 545-47 and notes 54, 55,

59 and 60. As a result, Congress returned to itself total control over District governance, and for

a nearly a century residents in the District of Columbia had no say in choosing the government

that regulated their activities.
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C. The Context In Which The Home Rule Act Was Passed

In the years preceding the Home Rule Act, the context in which Congress managed the

affairs of the District was one in which power flowed to, and the agenda of Congress was

dominated by, members of Congress who had seniority and served as Committee chairmen3. It

was also a setting in which coalitions across party lines -- southern Democrats plus Republicans

on the one hand and moderate Republicans plus Democrats on the other -- could carry the day.

During this period, “Northeastern liberals (with large labor-union and Jewish constituencies) and

Midwestern conservatives coexisted in the Republican Party. Southern conservatives (with all-

white electorates), Northern liberals and big-city machine hacks coalesced in the Democratic

Party.” Michael Barone, Washington is Partisan -- Get Used to It, THE WALL STREET JOURNAL,

Oct. 18, 2013, at A13. Thus, Congressional votes and alliances could fall along ideological lines,

which differed from party affiliation. Political scientist Howard Rosenthal observes, “in 2000,

almost all close votes are party-line votes, with Democrats opposing Republicans, whereas in the

70s, you could have a lot of close votes with people on opposite sides of the issue being from

both parties.” Howard Rosenthal, Trends in Polarization: Political Leaders Panel at the

Polarization of American Politics: Myth or Reality?, CONFERENCE HOSTED BY THE CENTER FOR

THE STUDY OF DEMOCRATIC POLITICS (Dec. 3, 2004) (available at

http://www.princeton.edu/csdp/events/Polarization2004/Panel2.pdf) (lasted visited May 7, 2014).

Concerns that a cross-party coalition led by a powerful Chairman might defeat home rule

were very much part of the context in which the Home Rule Act was considered. For many years

3 See, e.g., Gerald Clarke, Congress: The Heavy Hand of Seniority, TIME, Dec. 14, 1970, at 34;
Michael Moss, Congressional Committee Update Who’s New?, ENVIRONMENT, April 1979, at
25. Today, the situation is different, as power and influence have gravitated significantly to the
Speaker, Majority Leader and Minority Leader in the House and to the Majority and Minority
Leader in the Senate.
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leading up to the consideration of the Home Rule Act, the positions of Chairman of the House

Committee on the District of Columbia and Chairman of the Subcommittee on District of

Columbia Appropriations of the House Appropriations Committee were held respectively by

Congressmen John L. McMillan of South Carolina and William H. Natcher of Kentucky. They

had amassed power through seniority, by strong personal and political networks within the

House, and by virtue of the fact that, while most members of Congress had little or no interest in

District of Columbia affairs, Chairmen McMillan and Natcher spent the time on D.C. matters

necessary to develop expertise and influence. While the Senate year after year introduced and

passed bills that would provide home rule for the District, the subject was anathema to the

Chairman of the House District of Columbia Committee and irrelevant to the Chairman of the

Subcommittee on District of Columbia Appropriations.

Thus, it was only in 1973 when Michigan’s Charles Diggs succeeded Mr. McMillan as

Chairman, and most of Mr. McMillan’s committee allies (three of whom were subcommittee

chairmen) were defeated or resigned, that home rule legislation was given serious consideration

by the House Committee on the District of Columbia and its staff. Mr. DePuy was intimately

involved in those efforts as counsel to the subcommittee that was charged with drafting and

shepherding a home rule bill.

The bill initially reported out of the House District of Columbia Committee included

budget autonomy for the District. The House Committee Bill, however, attracted considerable

resistance on a number of fronts, particularly from Appropriations Subcommittee Chairman

Natcher, whose concerns focused on the bill’s provisions affecting the budget and

appropriations. As a result, amendments were proposed and submitted to the House Rules

Committee even before the bill reached the House floor. Some of the amendments were
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wholesale substitutes for the Committee proposal, including those proposed by Republicans

Ancher Nelson of Minnesota, the ranking Minority Member of the House Committee, and Joel

Broyhill of Virginia and Democrat Edith Green of Oregon. There was also a concern that

President Nixon might veto any home rule bill, particularly given his emphasis on issues of

crime, including in the District of Columbia.

Opposition rested in part on the Constitution’s provisions giving Congress jurisdiction

over the District and, as House Minority Leader Gerald Ford put it, a belief that “the Nation’s

Capital belongs to every citizen of the United States, whether he lives in the District of Columbia

or Michigan.” Jack Kneece, Ford Insists Hill Run D.C. Budget, WASHINGTON STAR, Oct. 16,

1973, at B-2 (attached as Exhibit A). Second, and of perhaps greater importance, was the fact

that giving budget autonomy to the District would strip the core power from Congressman

Natcher’s Appropriations Subcommittee. Proponents of the bill thus faced a possible coalition of

moderate and conservative Democrats (Green, Natcher, and others) and Republicans. Moreover,

the bill as reported by the House Rules Committee was to be considered under a rule that

permitted debate and votes on a section by section basis. This rule “mean[t] home rule enemies

could stall it [the bill] by debating each [of its 88] section[s],” Jack Kneece, Diggs Ready to Deal

on Home Rule Bill, WASHINGTON STAR, Oct. 5, 1973, at B-1 (attached as Exhibit B), a situation

that opened the door to obstructionism. 119 Cong. Rec. 33353 (Oct. 9, 1973) (remarks of

Congressman Bolling).

In this setting there was considerable doubt that the House Committee Bill had enough

votes to pass, and it was possible it would be met by a veto if it passed narrowly.4 To enhance the

chances that a home rule bill would secure passage in the House, Chairman Diggs -- after

4 The Newman & DePuy article at page 559 n. 112 notes “the headway made by the opponents
and a number of mistakes and occurrences which setback the proponents.”
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meeting with Appropriations Subcommittee Chairman Natcher and consulting with members of

his own committee who supported home rule -- took an unusual step. He abandoned the original

Committee Bill and offered new language in the form of a comprehensive substitute to the

Committee-reported bill. The substitute was commonly referred to as the Diggs Compromise or

as the Committee Substitute. As explained in a “Dear Colleague” letter to Members of Congress:

The Committee substitute contains six important changes which were made after
numerous conversations and sessions with Members of Congress and other interested
parties. These changes clarify the intent of H.R. 9682 and accommodate major
reservations expressed since the bill was reported out.

Letter from Charles C. Diggs, et al. to Members of the House of Representatives

(reprinted in 119 Cong. Rec. 33353 (Oct. 9, 1973)).

Importantly, the substitute neutralized any concern that Congressman Natcher would see

the bill as one stripping his subcommittee of its core function (and hence reducing his power in

Congress). That change was the first of six listed in the Dear Colleague letter:

“1. Budgetary process. Return to the Existing Line Item Congressional Appropriation

Role.” Id.

California Democratic Congressman Thomas Rees, a strong home rule supporter and

chairman of the House Subcommittee on Revenue and Financial Affairs of the House District of

Columbia Committee that drafted the vast majority of budgetary and financial provisions in the

home rule bill, made clear in the floor debate that this concession was necessary to get a bill

passed. He began his remarks as follows:

I speak in favor of the form that is before us now. It is entitled ‘Committee Print’ and just
came off of the presses today. I think that the committee print is a reasonable
compromise, and especially in the area of what the relationship of the Committee on
Appropriations and Congress will be to the District of Columbia. Really the relationship,
if this legislation is passed, will be the same relationship that Congress now has with the
District of Columbia budget, that no money can be spent by the District of Columbia. The

Case 1:14-cv-00655-EGS   Document 27-3   Filed 05/08/14   Page 11 of 22



10

appropriation is specifically authorized for that purpose by the Committee on
Appropriations in the House and in the Senate.

This was the major compromise over the weekend, so that we have no change at all on
budgetary control when we are discussing who will run the budget of the District of
Columbia. I cannot say I am overjoyed by this compromise . . . . But it was the wisdom in
the various sessions we had over the weekend that it would be best that we not change
this and that the appropriations process be exactly the same appropriations process that
we have now.

119 Cong. Rec. 33390-91 (Oct. 9, 1973).

With these and other changes, the Committee Substitute was considered on the House

floor along with the competing substitutes offered by Mr. Nelson and Ms. Green. After extensive

debate and significant efforts by the Majority Whip to convince members of the Democratic

majority to vote for the Diggs Compromise, the Nelson and Green substitutes were defeated (but

not overwhelmingly) and the Committee Substitute was approved. As the Washington Star

observed, “the compromises maneuvered by Diggs had won the full support of the single most

influential member of the House District Committee, Representative William H. Natcher.

Natcher’s high price was ultimate congressional control over the city’s budget -- and it was not

the only price paid.” Editorial, Home Rule at Last, WASHINGTON STAR, Oct. 11, 1973 at A-18

(attached as Exhibit C). See also Noah Wepman, Reforming the Power of the Purse: A Look At

the Fiscal and Budgetary Relationship Between The District Of Columbia and the U.S.

Congress, 9 POLICY PERSPECTIVES 30 n. 2 (May 2002) (available at http://www.policy-

perspectives.org/article/view/4229) (last visited on May 7, 2014) (hereinafter, “Wepman”),

stating that the Diggs Compromise “was essential to garner the support of Representative

William Natcher (D-Ky), the chairman of the District of Columbia Appropriations

Subcommittee. His support carried not only many members of the Appropriations Committee,
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but also a large number of Southern congressmen and was essential to enacting home rule for the

district.”

Passage of the Committee Substitute triggered a conference with the Senate to resolve

differences in the House and Senate bills. The Republican leadership made clear its view that

congressional control of the D.C. budget should not be subject to negotiation in the conference

process. As House Minority Leader Gerald Ford put it, “In my view, this particular provision of

the bill is non-negotiable in the House-Senate conference.” Ford Insists Hill Run D.C. Budget

(Exhibit A). Indeed, the issue was not subject to serious discussion because, as Senator Mathias

explained, the “House conferees made it quite clear, however, that their body wanted fiscal

control to remain in the Congress.” 119 Cong. Rec. 42452 (Dec. 19, 1973). Absent this

provision, the home rule bill would likely be defeated when it was reported back to the House

after the conference report. Thus, to his chagrin, Senator Mathias (a strong home rule supporter)

would “continue to have responsibility for reviewing and passing judgment on just about every

penny which the local government may wish to spend.” Id. at 42453.

The fundamental change in approach to budgeting and appropriating made in the Diggs

Compromise and adopted by the Congress can be seen by comparing the language of the

Committee Bill and the language of the Home Rule Act as passed, based on the Diggs

Compromise. For example, while § 446 in the Committee Bill empowered Council, subject to

the limitations in § 603, to make appropriations for the District, § 446 of the Home Rule Act as

passed states that the Council-approved budget shall be submitted by the Mayor to the President

for transmission to Congress. This section states that “[n]o amount may be obligated or

expended by any officer or employee of the District of Columbia government unless such
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amount has been approved by Act of Congress, and then only according to such Act.” Section

446. Nothing of that sort was in the Committee Bill.

The Diggs Compromise was also implemented by adding critically important new §§ 603

(a) and (e), which, under the heading “Budget process; limitations on borrowing and spending,”

read as follows:

“(a) Nothing in this act shall be construed as making any change in existing law,

regulation, or basic procedure and practice relating to the respective roles of the

Congress, the President, the Federal Office of Management and Budget, and the

Comptroller General of the United States in the preparation, review, submission,

examination, authorization, and appropriation of the total budget of the District of

Columbia government . . . .

(e) Nothing in this Act shall be construed as affecting the applicability to the

District government of the provisions of . . . the so-called Anti-Deficiency Act . . . .”

Council essentially ignores the title of the section (“Budget process; limitations on

borrowing and spending” (emphasis added)) and the fact that this language appears in a portion

of the Act that cannot be altered by a Charter amendment. Instead, the Council italicizes the

introductory language (‘Nothing in this Act shall be construed as . . . .”) and argues that the

wording makes the provision “a rule of construction, not limitation.” Memorandum at 30-33

(emphasis in the original). See also Council’s Consolidated Reply Memorandum at 23-27. As

shown in the table below, the language found in § 603 of the Diggs Substitute and italicized by

Council was borrowed from § 602(b) of the Committee Bill, which imposes limitations on the

Council’s legislative powers. Section 602 of the Committee Bill, like § 603 of the Committee
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Substitute, has a list of specific prohibitions and a more general provision that begins “nothing in

this Act shall be construed as.”

Comparison of Sections 602(b)5 of the Committee Bill and 603(a) of the Home Rule Act

Committee Bill § 602 Limitations on the
Council.

Diggs Substitute § 603. Budget process;
limitations on borrowing and spending.

(b) Nothing in this chapter shall be construed
as vesting in the District government any
greater authority over the National Zoological
Park, the National Guard of the District of
Columbia, the Washington Aqueduct, the
National Capital Planning Commission, or,
except as otherwise specifically provided in
this Act, over any Federal agency, than was
vested in the Commissioner prior to the
effective date of Title IV of this Act.

(a) Nothing in this chapter shall be construed
as making any change in existing law,
regulation, or basic procedure and practice
relating to the respective roles of the Congress,
the President, the federal Office of
Management and Budget, and the Comptroller
General of the United States in the preparation,
review, submission, examination,
authorization, and appropriation of the total
budget of the District of Columbia
government.

The identical language in §§ 602 and 603 should be interpreted together, particularly

since it appears clear that, when Congress realized in October 1973 that it needed language

implementing the Diggs Compromise’s provisions on budgeting, it used in § 603 of the

Committee Substitute familiar language borrowed from § 602 of the Committee Bill.

Given the procedural history of the Home Rule Act, no Section-by-Section analysis of the

Committee Substitute or of the Conference bill was prepared, but there is such an analysis with

regard to the Committee Bill, see H.R. REP. NO. 93-482, at 16 (1973), and the Section-by-Section

analysis of Committee Bill § 602 is instructive. Section 602 of the Committee Bill parallels

§ 603 of the Diggs Substitute and the Home Rule Act. Each is entitled “limitations” and has text

that uses two different formulations, one being specific prohibitions and the other beginning

5 Section 602 of the Committee Bill is attached hereto as Exhibit D.
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“Nothing in this Act shall be construed as.” As shown in Exhibit E, the Section-by-Section

analysis of § 602 of the Committee Bill shows that Congress meant both formulations -- the

specific provisions and the more general “Nothing in this Act” language -- to function as

prohibitions limiting Council action. The Report on Committee Bill § 602 says: “This section

lists specific prohibitions against the District Council’s legislative authority, which include

prohibitions against” legislating on seven activities specifically described in § 602(a) (e.g.,

“taxation of United States or state properties”). Id. at 36 (emphasis added). The Section-by-

Section analysis then addresses the “Nothing in this Act shall be construed” language in §602(b)

and concludes that it too is a prohibition. “Subsection (b) prohibits the Council from exceeding

its present authority over the National Zoological Park, the District National Guard, the

Washington Aqueduct, the National Capital Planning Commission, or any other Federal agency.”

Id. at 37 (emphasis added). In other words, the language in § 602(b) stating that “nothing in this

chapter shall be construed as” was intended as a substantive provision -- a prohibition -- not a

statement of construction.

In using the same language for § 603(a) (“Nothing in this chapter shall be construed as”)

Congress meant to reach the same result. It was stating a prohibition, in this case one relating to

the Council’s budgeting authority.

The language (described above) that emerged from the House-Senate Conference needed

to be approved by both houses of Congress. In seeking approval of the conference bill, Chairman

Diggs described the reservation of budgetary power to Congress without qualification. In a Dear

Colleague Letter of December 10, 1973, he said “The Conference Report accomplishes the

following twelve objectives” with the first such objective being the reservation of Congress’

right to “legislate for the District at any time on any subject.” The second objective was to retain
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in Congress “the authority to review and appropriate the entire District budget.”6 STAFF OF THE

HOUSE COMM. ON THE DISTRICT OF COLUMBIA, 93d Cong., 4 LEGISLATIVE HISTORY OF THE

DISTRICT OF COLUMBIA SELF-GOVERNMENT AND GOVERNMENTAL REORGANIZATION ACT at

3041 (Comm. Print 1976) (“HOME RULE HISTORY”). In floor debate, Chairman Diggs again said

that in the Conference Bill “[W]e have retained in the Congress the authority to review and

appropriate the entire District budget . . . .” 119 Cong. Rec. 42037 (Dec. 17, 1973).

The Conference Report echoes that point. It says that the effect of the Diggs Compromise

as adopted by the Conference Committee was to leave “Congressional appropriations and

reprogramming procedures as presently existing. . . . The substitute maintains present law and

procedures for Congressional reprogramming authorities and procedures. The court budget shall

be handled by the Mayor, Council, and President in the same manner as the budget of the United

States courts.” H.R. REP. NO. 93-703, at 78 (1973).

Similarly, when the President signed the Act, he did so on the understanding that “final

Congressional review of the District’s appropriation process is retained under this measure.”

Presidential Statement on Signing the District of Columbia Self-Government and Governmental

Reorganization Act, 9 WEEKLY COMP. PRES. DOC. 1483 (Dec. 24, 1973).

Thus, the Diggs Compromise, and in particular its emphasis on the “Return to the

Existing Line Item Congressional Appropriation Role,” succeeded in obtaining a significant

measure of Home Rule for the District, although less than the original House Committee Bill

envisioned. Without the compromise and the agreement of the Senate to accede to the House

position on budgeting and appropriations matters, there is every reason to believe the home rule

effort would have been defeated on the House floor.

6 In referring to the entire District budget, Chairman Diggs made no distinction between “local”
and Federal (or other) revenues.
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Council argues that the Diggs Compromise involved only a “default” position, which

could be changed at any time by Charter amendment. To the contrary, no one thought so at the

time, and Council cites no evidence that Congress intended such a position.7 First, the Dear

Colleague letters quoted above did not describe the changes that way. If, as Council now claims,

the Committee Substitute preserved the jurisdiction of the House (and Senate) Appropriations

Subcommittee only as a temporary “default” position, subject to change by a Charter

amendment, such a position would almost surely have failed to neutralize Chairman Natcher’s

opposition and most likely would have resulted in the defeat of the home rule bill.

Contemporary press reports likewise are clear on what the Diggs Compromise entailed:

Congressional control over the District’s budget. An October 5, 1973 story in the Washington

Star quotes Chairman Diggs as saying he is “prepared to maintain the role of the House and

Senate District appropriation subcommittees,” a change that was characterized as “the major

concession of retaining congressional line item oversight of the budget.” Diggs Ready to Deal on

Home Rule Bill, (Exhibit B). Similarly, an editorial at the time observed that the Diggs

Compromise met “Natcher’s high price [of] ultimate congressional control over the city’s budget

. . . .” Home Rule at Last (Exhibit C). A subsequent editorial repeated that view of the changes

made by the Diggs Compromise, stating that the conference bill “falls short of what . . . home-

rule advocates had sought” but that it “strikes a balance between the conflicting desires of

Congress to give District residents a meaningful further measure of control over their own affairs

while at the same time retaining strong measures of congressional oversight.” Editorial, Home

Rule: One More Step to Go!, WASHINGTON STAR, Dec. 2, 1973 at G-1 (attached as Exhibit F).

Further, referring to the House-Senate conference process, the editorial noted that “the single

7 There is no reference to a “default” concept in the congressional proceedings, and the use of
this concept forty years later strikes Amici as foreign to the home rule effort.
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most vital point of controversy was the House insistence that Congress retain -- much in the

manner of the past -- the right to review and approve the annual District budget.” Id. Similarly,

an article on the then upcoming conference process reported that “The House and Senate District

Appropriations subcommittees would review the budgets by line item under the House-passed

version.” Jack Kneece, Senate to Seek Strong Home Rule Bill, WASHINGTON STAR, Oct.12, 1973

at B-1 (attached as Exhibit G).

None of the members of the then appointed city council thought the Home Rule Act

created a “default position” that an elected Council could remedy by proposing a charter

amendment. See Harvey Kabaker, Home Rule: Lack of Budget Authority Dismays Council,

WASHINGTON STAR, Oct. 14, 1973, at B-2 (attached as Exhibit H). Indeed, Representative Diggs

was accused in a sermon of “selling his soul” by agreeing with Representative Natcher that

“Congress should continue to have appropriations control over line items in the city’s budget

….” Cathe Wolhowe, Diggs Is Accused of ‘Power Ploy,’ WASHINGTON POST, Oct. 8, 1973, at C1

(attached as Exhibit I).

Lastly, there was never any mention of a “default” position on budget in the lengthy

Newman & DePuy law review article on the Home Rule Act (which, including appendices,

contains more than 200 pages). That is because it never occurred to the authors, including Mr.

DePuy who was a key member of the House staff who drafted the bill and Mr. Newman, who

played an important role in the home rule effort, that the budget provisions were merely a

“default” that could be changed by Charter amendment. Subsequent writing on the subject is to

the same effect. See Wepman at 23-24 (“Included in the home rule act was the Diggs

Compromise, which, among other provisions, granted Congress line-item control over the city's

budget. Congress continues to exercise this authority as part of its annual budget process. . . . For
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all intents and purposes, the Congress treats Washington, D.C., as a federal agency whose budget

is subject to comprehensive congressional oversight. The District must submit its budget to

Congress (after it has been approved by the mayor and City Council) for review and approval as

part of the federal budget process. Indeed, the District has its own congressional appropriations

subcommittee. . . . Congress essentially re-appropriates the entire District budget back to the city

as if it were all federal money.”). While Wepman deplores this structure and proposes ways to

improve it, nothing in the article suggests that change could come via Charter amendment.

D. Council Is Wrong About Amicus DePuy’s June 13, 1973, Remarks

While this brief focuses on history and context, we wish to discuss briefly the assertion in

Council’s reply pleading at 15 - 16 that Amicus DePuy’s 1973 views on Charter amendment (in

his role as Subcommittee counsel) support their sweeping position on the breadth of Charter

amendment powers. Presumably because of concern with page limitations, Council’s Reply

truncates the setting in which Mr. DePuy spoke in a way that permits the reader to conclude

mistakenly (a) that Mr. DePuy was talking about the Home Rule Act as passed and (b) that the

issue under discussion was whether the District could change its fiscal year, even if that put it in

conflict with the federal fiscal year.

In fact, the question raised was what could be done “should the Federal Government

change their fiscal year.” 1 HOME RULE HISTORY at 522. One member of Congress suggested

that the language before them (Committee Discussion Draft No. 2) should “say that the fiscal

year of the District of Columbia shall be the same as the Federal fiscal year . . . .” Id. Another

member suggested that “you could change it [the D.C. fiscal year] by charter.” Id. Mr. DePuy

said either approach would work. Importantly, this conclusion came in the context of an early

Committee draft of the Home Rule bill that gave the District budget autonomy and that contained
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nothing like the limitations on the District’s power to budget or to amend the Charter that were

subsequently proposed and enacted as part of the Diggs Compromise in § 603(a).

In summary, what Mr. DePuy said was that, in the context of a Committee draft bill that

would give the District budget autonomy, the definition of the D.C. fiscal year could be changed

by a Charter amendment so as to align the District and Federal processes more closely, thereby

facilitating congressional consideration of D.C. budget issues. That remark bears not at all on

what Charter amendments are proper under a statute that denies the District budget autonomy

and which includes limitations on the Charter amendment process as it relates to that subject.

III. CONCLUSION

Council suggests in this litigation that the portion of the Diggs Compromise which

preserved for Congress the line item budget review and approval role was not a major issue. It

was, they say, merely a “default” setting that could subsequently be changed by Charter

amendment. History and context, they say, support their position. Similarly, Amici Concerned

D.C. Professionals assert at pages 9 - 10 that the “objective” of Congress in passing the Home

Rule Act was “to vest in District residents the ability to expand and improve the extent of home

rule it confers . . . by amending its Charter, allowing it to create a budget process that best serves

the needs of the District . . . .”

To the contrary, as discussed above, history and context paint a very different picture.

Home rule legislation faced difficult prospects in the House. Chairman Diggs and his fellow

Committee members who supported home rule for the District and who had sought budget

autonomy for the District concluded that significant, but not complete, home rule was better than

none. That was the reason Chairman Diggs took the unusual step of withdrawing the Committee

Bill and offering a substitute that made concessions significant enough to garner the support of
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Appropriations Subcommittee Chairman Natcher. The most significant concession was that “line

item congressional appropriation” by Chairman Natcher’s subcommittee would be untouched.

All parties, and amici, believe it would be better public policy had this concession not

been necessary. But the votes were not there to pass the Committee Bill. Courts must enforce the

law as enacted, not as the court or the parties would like it to be. Congress had no intention to

allow a change in the line item budget process when it passed the Home Rule Act, and it did not

view what it had done in preserving line item budgeting as merely a “default” position. It

expressed itself on the subject in language described in a House Report as embodying a

“prohibition,” not construction.

If the Diggs compromise had explicitly stated the “default” setting approach that Council

now embraces, the Home Rule Act would likely have failed.

Respectfully submitted,

/s/ Kenneth Letzler

Kenneth A. Letzler
DC Bar No. 025-619
ARNOLD & PORTER LLP
555 Twelfth Street, NW
Washington, DC 20004-1206
Telephone: 202.942.5000
Facsimile: 202.942.5999
email: kenneth.letzler@aporter.com
Attorneys for Messrs DePuy, Freeman, and
Newman and Ms. Smith
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Union Calendar No. 217
93D CONGRESS
1 H-i.RH . 9682

[Report No. 93-482]

IN THE HOUSE OF REPRESENTATIVES

JULY 30,1973
Mr. Dinos (for himself, Mr. ADAMs, Mr. FiLsiai, Mr. DrmLuxIs, Mr. R:Fs, Mr.

FAUNThOY, Mr. I [oWARD, Mr. MANN, Mr. MAzzoLl, Mr. AsUii, Mr. RANOEL,
Mr, BRECKINRIIDU", Mr. STARK, Mr. Gura, Mr. SMITi of New York, aind
Mr. McKiNNEY) introduced the following bill; which was referred to the
Committee on the District of Columbia

SEIr'EMlEU 11, 1973

Committed to the Committee of the Whole iouse on tle State of the ITnion
and ordered to be printed

A BILL
To reorganize the governmental structure of the District of Co-

lumbia, to provide a charter for local government in the

District of Columbia subject to acceptance by a majority of

the registered qualified electors in the District of Columbia,

to delegate certain legislative powers to the local government,

to implement certain recommendations of the Commission on

the Organization of the Government of the District of Co-

lumbia, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

TABLE OF CONTENTS

TITLE I-SHORT TITLE, PURPOSES, AND DEFINITIONS

Sec. 101. Short title.
See. 102. Statement of pum pses.
Sec. 103. Definitions.

I

(861)
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1 AUTHORIZATION OF APPROPRIATIONS

2 SEC. 503. For the fiscal year ending June 30, 1976,

3 and for each of the three fiscal years immediately there-

4 after, there is authorized to be appropriated to the trust fund

5 a lump-sum unallocated Federal payment for each fiscal year

6 (not including those payments reimbursing the District for

7 water, sewer, and other special services) in such an amount

8 as the Congress may from time to time appropriate.

9 TITLE VI-RESERVATION OF CONGRESSIONAL

10 AUTHORITY

11 RETENTION OF CONSTITUTIONAL AUTHORITY

12 SEC. 601. Notwithstanding any other provision of this

13 Act, the Congress of the United States reserves the right,

14 at any time, to exercise its constitutional authority as legis-

15 lature for the District, by enacting legislation for the District

16 on any subject, whether within or without the scope of

17 legislative power granted to the Council by this Act, includ-

18 ing legislation to amend or repeal any law in force in the

19 District prior to or after enactment of this Act and any act

20 passed by the Council.

21 LIMITATIONS ON THE COUNCIL

22 SEC. 602. (a) The Council shall have no authority to

23 pass any act contrary to the provisions of this Act except as

24 specifically provided in this Act, or to-
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1 (1) impose any tax on property of the United

2 States or any of the several States;

3 (2) lend the public credit for support of any pri-

4 vate undertaking;

5 (3) enact any act, or enact any act to amend or

6 repeal any Act of Congress, which concerns the func-

7 tions or property of the United States or which is not

8 restricted in its application exclusively in or to the

9 District;

10 (4) enact any act, resolution, or rule with respect

i , to any provision of title 11 of the District of Columbia

12 Code (relating to organization and jurisdiction of the

ill, District of Columbia courts) ;

14 (5) impose any tax on the whole or any portion of

15 the personal income, either directly or at the source

16 thereof, of any individual not a resident of the District

17 (the terms "individual" -and "resident" to be understood

18 for the purposes of this paragraph as they are defined in

19 section 4 of the Act of July 16, 1947) ;

20 (6) enact any act, resolution, or rule which permits

21 the building of any structure within the District of Co-

22 lumbia in excess of the height limitations contained in

23 section 5 of the Act of June 1, 1910 (D.C. Code, see.
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1 5405), and in effect on the date of enactment of this

2 Act;

3 (7) enact any act or regulation relating to the

4 United States District Court for the District of Columbia

5 or any other court of the United States in the District

6 other than the District courts.

7 (b) Nothing in this Act shall be construed as vesting in

8 the District goverunent any greater authority over the Na-

9 tional Zoological Park, tihe National Guard of the District of

jo Columbia, the Washington Aqueduct, the National Capital

11 Planning Commission, or, except as otherwise specifically

12 provided in this Act, over any Federal agency, than was

13 vested in the Comnmissioner prior to the effective date of title

14 IV of this Act.

15 LIMITATIONS ON BOIROWING AND SPEN)INO

16 SiC. 603. (a) No general obligation bonds slall be

17 issued during any fiscal year in an amount which, including

18 all authorized but unissued general obligation bonds, would

19 cause the amount of principal and interest required to be

20 paid in any fiscal year on the aggregate anmounts of all out-

21 standing general obligation bonds to exceed 14 per centumn

22 of the District revenues (less court fees and revenue derived

23 from the sale of general obligation bonds) which the Mayor

24 determines, and the District of Columbia Auditor certifies,

25 were credited to the District during the immediately preced-
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98D CONGRESS H { REPORT
lat Session HOUSE OF REPRESENTATIVES No. 93-482

DISTRICT OF COLUMBIA SELF-GOVERNMENT

AND

GOVERNMENTAL REORGANIZATION ACT

REPORT

BY THE

COMMITTEE ON THE

DISTRICT OF COLUMBIA

TOGETHER WITH DISSENTING VIEWS

[To accompany H.R. 9682]

SEPTEMBER 11, 1978.-Committed to the Committee of the Whole House
on the State of the Union and ordered to be printed

U.S. GOVERNMENT PRINTING OFFICE

WASHINGTON : 1978

(993)
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SECTION-BY-SECTION ANALYSIS

TITLE I-SHORT TITLE PURPOSES,
AND DEFINITIONS

This title contains a statement of purposes and definitions of the
principal terms used in the bill.

TITLE I-GOVERNMENTAL REORGANIZATION

As heretofore stated, Title II of H.R. 9682 would carry out a num-
ber of the important recommendations of the Nelsen Commission.

The interest of the Federal establishment in proper city planning
is amply protected, as indicated, by the provisions in Title II which
authorize the National Capital Planning Commission to review all
local plans and to overrule such plans as may have a negative impact
on the Federal establishment. As is hereinafter specifically set forth,
Section 203 provides an effective procedural arrangement whereby
the interests of the local and Federal governments arc to be reconciled
whenever disputes occur as to local planning and development issues.

SEC. 201. REDEVEWPMENT LAND AGENCY

RLA is established as an instrumentality of the District of Colum-
bia Government, composed of five members, as at present, appointed
by the Commissioner and confirmed by the Council for five-year
staggered terms. While RLA's corporate status and Board of Directors
are retained, this section also gives the Commissioner power to dis-
solve the corporation, eliminate the Board of Directors, or take any
other action as deemed necessary and appropriate with respect to the
powers and duties of the Agency as a corporate body of perpetual
duration.

This section also provides that the agency's present Board of
Directors shall be terminated on July 1, 1974, and that the terms of
the members appointed under the new provisions would begin on the
same date. It is clearly not the intention of the Committee to create
a new corporation, but rather to constitute a new Board effective
July 1, 1974.

SEC. 202. NATIONAL CAPITAL HOUSING AUTHORITY

This section transfers the present Federal agency (NCHA) to the
local government. It would permit the Commissioner, with the ap-
provaof the Council, to reorganize the agency, and subsection (b)
transfers all functions, powers, and duties of the President under the
District of Columbia Alley Dwelling Act of 1934 to the Commissioner.

Subsection 202(b) provides a statutory basis for the transfer of the
(16)
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The vacancy created by such recall will be filled in the same manner
as other vacancies.

TITLE V-FEDERAL PAYMENT

SEC. 501. FEDERIAL PAYMENT TRUST FUND

Section 501 of the bill establishes in the United States Treasury a
Federal payment '1'rust Fund administered by the Secretary of the
Treasury w:ho reports annually to Congress on the status of this fund.
Congress may act to appropriate a Federal payment at any time dur-
ing the fiscal year. The appropriated funds do not go directly to the
city government, but rather are deposited in the trust fund for re-
lease by the Secretary of the Treasury at the beginning of such fiscal
year. This is the spme administrative procedure as used for Revenue
Sharing funds.

SEC. 502. DUTIES OF MAYOR, COUNCIL, AND 0MB

The Mayor, in section 502, is responsible for preparing a request
for an annual Federal payment and such supplemental requests as he
deems necessary. In making these requests, he may take into considera-
tion intercity expenditure andl revenue comparisons, and among other
elements, nine factors for assessing the cost and benefits to the District
because of its role as the Nation's Capital. It is the intent of this
Committee that these factors should be used to the extent feasible, but
they are not the exclusive criteria for determining the amount of the
Fe(leral payment sought. The Mayor shall submit his such request to
the Council, which may approve,'disapprove, or modify the amount.
The request is then for6arded to the President (0M13) for his review,
revision and submnissioi to ('ong'ess. This )rocedure is carried out in
line with the provisions of the Budget and Accounting Act of 1921, as
amended, and parallels that followed for all Federal fund requests.

SEC. 503. AUTIIORIZATION OF APPROPRIATIONS

Section 503 would authorize tile appropriation of a lump sum unal-
located Federal paynent for fiscal years 1976, 1977, 1978, and 1979.

TITLE VI-RESERVATION OF CONGRESSIONAL

AUTHORITY

SEC. 001. RETENTION OF CONSTITUTIONAL AUTHORITY

Congress, in section 601, retains its constitutional authority to legis-
late and to amend or repeal any law or any act passed by the
Council.

SEC. 602. LIMITATIONS ON TIE COUNCIL

This section lists specific )rohibitions against the District Council's
legislative authority, which include prohibitions against:

(1) taxation of United States or state properties;
(2) lending the public credit for any private undertaking;

36
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(3) enactment of any Act which amends or repeals an Act
of Congress, which concerns the functions or property of the
United States, and which is not restricted entirely to the affairs
of the District of Columbia;

(4) enactment of any act, resolution or rule which concerns
the organization and jurisdiction of the District of Columbia
courts;

(5) imposition of a personal income tax upon non-residents of
the District;

(6) enactment of any act, resolution or rule that exceeds height
limitations contained in section 5 of the Act of June 1, 1910, D.C.
Code, Sec. 5-405 (concerns specific height limitations in the Dis-
trict of Columbia) ;

(7) enactment of any or regulation related to the United
States District Court for the District of Columbia, or any other
United States court in the District.

Subsection (b) prohibits the Council from exceeding its present
authority over the National Zoological Park, the District National
Guard, the Washington Aqueduct, the National Capital Planning
Commission, or any other Federal agency.

SEC. 603. LTMITATIONS ON BORROWING ANI) SPENDING

This section establishes three limitations on the District's authority
to spend and borrow monies. First, in section 603 (a), the city cannot
issue a new, long-term general obligation bond if in any year the
amount of principal and interest that must be paid on this and the
bonds already issued will exceed the 14% limitation. This single
limitation on general obligation indebtedness replaces a series of com-
plicated borrowing limitations currently governing the city, which
are previously described. The purpose of this limitation is to insure'
that the city loes not borrow beyond its reasonable capacity to repayits debts. The Committee has been advised that the 14% limitation is

sufficient to meet the projected capital improvement plans of the Dis-
trict of Columbia, and is consistent with borrowing revenue ratios in
comparable metropolitan areas.

In addition, section 603 (a) clarifies that the outstanding indebted-
ness of the Redevelopment Land Agency and the National Capital
Housing Authority at the time of their transfer into the city govern-
ment shall not be included in calculating the 14% limitation.

Section 603(b) states that the 14 percent limitation mentioned in
subsection (a) shall be calculated specifically according to the formula
set forth in that subsection.

Section 603(c) establishes a general requirement that the city op-
erate with a balanced budget, that is, the City Council cannot approve
expenditures above the Mayor's best estimate of financial resources
available for that year. In the event that Congress has not enacted the
city budget, for the purpose of retaining a balanced budget, the Mayor
shall consider the Federal payment amount to be the Federal payment
appropriated for the past year; or if one House has acted, that
amount; or if both Houses have acted to appropriate different

37
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Jacques B. DePuy

Mr. DePuy is currently practicing law in the District of Columbia through JBD DC LAW, L.L.C.
He was previously a shareholder (partner) in the law firm of Greenstein, DeLorme & Luchs, P.C.,
from which he retired as of June 30, 2014.

General Introduction: During his over forty (40) year legal career, Jacques DePuy has
represented a wide range of clients in matters involving land use and zoning, real property
assessment appeals and real estate acquisition and development in the District of Columbia. Mr.
DePuy’s extensive land use practice involves representation of major developers, nonprofit
associations, labor unions, private schools, churches, health care facilities, child development
centers, charter schools and others. In representing such clients, Mr. DePuy has advocated their
interests in proceedings before numerous District of Columbia and federal government agencies,
including the Zoning Commission, Board of Zoning Adjustment, Council of the District of
Columbia, Historic Preservation Review Board, Mayor’s Agent for Historic Preservation,
National Capital Planning Commission and U.S. Commission of Fine Arts. In addition to land
use, Mr. DePuy’s practice has included the drafting and negotiation of real property acquisition
and sale agreements, easements, zoning development rights transfers, combined lot development
agreements, declarations of covenants and similar matters.

Practice Areas: Land Use, Zoning, Historic Preservation and Municipal Affairs; Real Estate
Acquisition and Development

Education: Georgetown University Law Center (J.D. 1974); University of Wisconsin-Madison
(M.A. 1967); Ford Foundation Fellowship (1967), American Political Science Association
Fellowship (1968); The American University (B.A. 1965); Harvard University (summer, 1963).

Bar and Court Admissions: District of Columbia (1975)

Current or Prior Memberships: District of Columbia Building Industry Association; District of
Columbia Bar; Capitol Hill Association of Merchants and Professionals (Member, Board of
Directors); Washington Chapter American Institute of Architects (Professional Affiliate);
Apartment and Office Building Association; Greater Washington Association of Commercial
Realtors (Professional Affiliate)



Noteworthy: Mr. DePuy is the co-author of the article "Bringing Democracy to the Nation’s Last
Colony: The District of Columbia Self-Government and Governmental Reorganization Act", The
American University Law Review, Vol. 24, Spring, 1975. Mr. DePuy has been an Instructor with
the Graduate REALTOR® Institute. He acted as Legislative Assistant to the Honorable Brock
Adams, U.S. House of Representatives from 1969 to 1973. In 1973 and 1973, he was
Subcommittee Counsel of the District of Columbia Committee of the U.S. House of
Representative and, in such capacity, had major responsibilities for the drafting of the D.C. Home
Rule Act. Mr. DePuy also previously served as a member of the Board of Directors of the
American Heart Association – Nation’s Capital Affiliate.

Representative Matters: Mr. DePuy is currently engaged on behalf of the Washington
International School, Sandrock Associates Limited Partnership and several affiliates of The
Wilkes Company and Quadrangle Development Corporation. He previously represented St.
Coletta School, CSX Realty, Hyatt Hotels, Verizon, Brookfield Properties, Apple, Chapman
Development, Comcast, Public Welfare Foundation and others.


