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TRAQI RECONSTRUCTION: RELIANCE ON PRI-
VATE MILITARY CONTRACTORS AND STA-
TUS REPORT

WEDNESDAY, FEBRUARY 7, 2007

HOUSE OF REPRESENTATIVES,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 10 a.m. in room
2157, Rayburn House Office Building, Hon. Henry A. Waxman
(chairman of the committee) presiding.

Present: Representatives Waxman, Lantos, Towns, Maloney,
Cummings, Kucinich, Davis of Illinois, Tierney, Clay, Watson,
Lynch, Higgins, Yarmuth, Braley, Holmes-Norton, Cooper, Van
Hollen, Hodes, Murphy, Sarbanes, Welch, Davis of Virginia, Shays,
Souder, Platts, Cannon, Duncan, Turner, Issa, Westmoreland,
McHenry, Foxx, Bilbray, and Sali.

Also present: Representative Schakowsky.

Staff present: Phil Schiliro, chief of staff; Phil Barnett, staff di-
rector and chief counsel; Kristin Amerling, general counsel; Karen
Lightfood, communications director and senior policy advisor;
David Rapallo, chief investigative counsel; Theodore Chuang, dep-
uty chief investigative counsel; Jeff Baran, counsel; Christopher
Davis, professional staff member; Earley Green, chief clerk; Teresa
Coufal, deputy clerk; Matt Siegle, special assistant; Lauren Belive,
Kerry Gutknecht, Davis Hake, and Will Ragland, staff assistants;
Leneal Scott, information officer; David Martin, minority staff di-
rector; Larry Halloran, minority deputy staff director; Jennifer
Safavian, minority chief counsel for oversight and investigations;
Keith Ausbrook, minority general counsel; Ellen Brown, minority
legislative director and senior policy counsel; John Brosnan, minor-
ity senior procurement counsel; Steve Castor, minority counsel; Ed-
ward Kidd, Christopher Bright, and Allyson Blandford, minority
professional staff members; John Cuaderes and Larry Brady, mi-
nority senior investigator and policy advisors; Patrick Lyden, mi-
nority parliamentarian and member services coordinator; Brian
McNicoll, minority communications director; and Benjamin Chance,
minority clerk.

Chairman WAXMAN. The meeting of the committee will come to
order.

Today the committee will investigate potential fraud, waste, and
abuse in the almost indecipherable world of contractors and sub-
contractors.
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In the last 2 years I have tried to get a clear answer to what I
thought was a simple question: How much money the Halliburton
subsidiary named KBR and private security subcontractors were
making under the Army’s troop support contract called LOGCAP.

We know that the war in Iraq has given private contractors an
unprecedented role in providing security services. Almost $4 billion
in taxpayer funds has been paid for private security services in the
reconstruction effort, alone. But sorting out overhead, subcontracts,
s%ki—subcontracts, profit, and performance has been nearly impos-
sible.

For over 18 months the Defense Department wouldn’t even re-
spond to my inquiry. When it finally replied last July, it didn’t
even supply the breakdown I requested. In fact, it denied that pri-
vate security contractors did any work at all under the LOGCAP
contract. We now know that isn’t true, and today we will try to un-
derstand the layers of subcontractors, with a particular emphasis
on the Blackwater company.

On March 31, 2004, four Americans working as private security
personnel for Blackwater, all of whom were military veterans, were
ambushed and killed in Fallujah while on a protection mission.
Their tragic death became a turning point in public opinion about
the war and directly resulted in a major U.S. military offensive,
which is known as the First Battle of Fallujah.

Twenty-seven American soldiers and over 800 insurgents and
Iraqi citizens died in that battle, and military observers believe it
helped fuel an escalation of the insurgency.

It is now almost 3 years later and we still don’t know for sure
the identity of the primary contractor under which the four
Blackwater employees were working. What we do know is that
Blackwater was providing security services under a contract with
a Kuwaiti company called Regency, and that Regency was, itself,
a subcontractor for ESS Support Services Worldwide, which in turn
was a subcontractor providing dining services and contract services
for other contractors such as KBR and Fluor Corp.

We also know that both Blackwater and Regency were adding
significant markups to the cost of providing the security services.
And, on top of that, the prime contractor, whomever it was, was
making its own percentage off the contract. Blackwater initially in-
dicated that it believed KBR was the prime contractor under the
LOGCAP contract. Three months ago, however, ESS told the com-
mittee that the Fluor Corp. was actually the prime contractor for
Blackwater work in Fallujah. The Fluor Corp. disputes this, and
the Defense Department doesn’t seem to be sure what is going on.

It is remarkable that the world of contractors and subcontractors
is so murky that we can’t even get to the bottom of this, let alone
calculate how many millions of dollars taxpayers lose in each step
of the subcontracting process, but the impacts of contracting waste
go beyond just dollars and cents.

Today four family members of the four murdered Blackwater em-
ployees will share their testimony with us. They believe Blackwater
sent their relatives into Fallujah unprepared and without armored
vehicles, a rear gunner for each vehicle, or heavy automatic weap-
ons to defend against attacks. Their experience tells them that tax
dollars never reached the security personnel on the ground. They
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believe that the money for protective equipment took a back seat
to the multiple layers of contractor profits.

I don’t know if we will be able to resolve that issue today, but
I am deeply troubled by one document we have found in preparing
for this hearing. The day before the four soldiers were killed, a
Blackwater employee sent an e-mail alerting superiors that a lack
of equipment, armored vehicles, and other safety equipment left
the team unprepared to begin its mission. That warning was seem-
ingly ignored, and we need to explore that further.

Without objection, this e-mail will be made part of the hearing
record today.

I have already learned that sorting out the webs of subcontracts
is confusing work, but our committee has an absolute obligation to
the taxpayers to make sure their tax dollars are well spent and not
siphoned off into billions of dollars of unnecessary overhead. And,
even more important, we have an inviolate obligation to the men
and women in harm’s way and to their families to make certain
that their safety doesn’t take a back seat to corporate profits or
wasteful spending.

I look forward to learning more from our witnesses this morning.

[The prepared statement of Chairman Henry A. Waxman and the
e-mail follow:]
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Opening Statement of Rep. Henry A. Waxman, Chairman
Committee on Oversight and Government Reform
Hearing on Reliance on Private Military
Contractors in Iraq Reconstruction
February 7, 2007
Today the Committee will investigate potential fraud,
waste, and abuse in the almost indecipherable world of

contractors and subcontractors.

For the last two years [ have tried to get a clear answer to
what I thought was a simple question: How much money a
Halliburton subsidiary named KBR and private security
subcontractors were making under the Army’s troop support

contract called LOGCAP?

We know that the war in [raq has given private contractors
an unprecedented role in providing security services. Almost $4
billion in taxpayer funds has been paid for private security
services in the reconstruction effort alone. But sorting out
overhead, subcontracts, sub-subcontracts, profit, and

performance has been nearly impossible.
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For over 18 months, the Defense Department wouldn’t
even respond to my inquiry. When it finally replied last July, it
didn’t supply the breakdown I requested. In fact, it denied that
private security contractors did any work at all under the

LOGCAP contract.

We now know that isn’t true, and today we will try to
understand the layers of subcontractors, with a particular

emphasis on the Blackwater company.

On March 31, 2004, four Americans working as private
security personnel for Blackwater, all of whom were military
veterans, were ambushed and killed in Fallujah while on a
protection mission. Their tragic death became a turning point ir
public opinion about the war and directly resulted in a major
U.S. military offensive, which is known as the First Battle of
Fallujah.

Twenty-seven American soldiers and over 800 insurgents
and Iraqi civilians died in that battle, and military observers

believe it helped fuel an escalation of the insurgency.
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It is now almost three years later, and we still don’t know
for sure the identity of the prime contractor under which the four
Blackwater employees were working. What we do know is that
Blackwater was providing security services under a contract
with a Kuwaiti company called Regency, and that Regency was
itself a subcontractor for ESS Support Services Worldwide,
which in turn was a subcontractor providing dining services and
construction services for other contractors such as KBR and

Fluor Corporation.

We also know that both Blackwater and Regency were
adding significant markups to the cost of providing the security

services.

And on top of that, the prime contractor — whomever it
was — was making its own percentage off the contract.
Blackwater initially indicated that it believed KBR was the
prime contractor under the LOGCAP contract. Three months
ago, however, ESS told the Committee that the Fluor

Corporation was actually the prime contractor for Blackwater’s
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work in Fallujah. The Fluor Corporation disputes this, and the

Defense Department doesn’t seem to be sure what’s going on.

It’s remarkable that the world of contractors and
subcontractors is so murky that we can’t even get to the bottom
of this, let alone calculate how many millions of dollars

taxpayers lose in each step of the subcontracting process.

But the impacts of contracting waste go beyond just dollars
and cents. Today four family members of the four murdered
Blackwater employees will share their testimony with us. They
believe Blackwater sent their relatives into Fallujah unprepared
and without armored vehicles, a rear gunner for each vehicle, or

heavy automatic weapons to defend against attacks.

Their experience tells them that taxpayer dollars never
reached the security personnel on the ground. They believe that
the money for protective equipment took a backseat to the

multiple layers of contractor profits.
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[ don’t know if we will be able to resolve that issue today,
but [ am deeply troubled by one document we have found in
preparing for this hearing. The day before the four soldiers were
killed, a Blackwater employee sent an e-mail alerting superiors
that a lack of equipment, armored vehicles, and other safety
equipment left the team unprepared to begin its mission. That
warning was seemingly ignored and we need to explore that

further.

Without objection, this email will be made part of the

hearing record today.

I’ve already learned that sorting out the webs of
subcontracts is confusing work. But our Committee has an
absolute obligation to taxpayers to make sure their tax dollars
are well spent and not siphoned off into billions of dollars of
unnecessary overhead. And even more important, we have an
inviolate obligation to the men and women in harm’s way —
and to their families — to make certain that their safety doesn’t

take a backseat to corporate profits or wasteful spending.
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I look forward to learning more from our witnesses this

morning.
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LB003303
From: Lourens Badenhorst
Sent: Wednesday, March 31, 2004 11:30 PM
To: Smith, Cathy: Lea Swaln
Subject: FW: Saecurity issues

FYI summary of notea and mails of what was described to me at Monday afterncon’'s meeting
held at Camp Tajl this is in sharp contrast to the bells and whistles described in all
mails I have read and seen frowm Mr. Tim Tapp and Jim Brown defending the position every
time I have spoken to him abeut the burning issues.

Regards

Lourens Badenhorst

CEC E38 Design & Build

ESS Support Services Worldwide

Tel: ~ Cyprus office
Fax: -~ Cyprus affice

Mobile: -~ International
Mobile: - Kuwait
Mobile: - Iraq

----- Original Message~~-~-

From: Tom Powell M

Sent: 30 March 2004 13:58

Ta: hilton.vandevente: NG iMININNRONAS Lourens Badenhorst

Subject: Security issues

This will clarify where Blackwaters position is Hope it helps Between us Tom

From: "Mike Rush®
>To: "Tom Powell® ,<justin_,“nuan
>Herrey" . .

>CC: <RTTap
>Subjeet: RE: Thuraya Phonesa / Support ete
>Date: Tue, 30 Mar 2004 09:19:08 -0500
>

>Tom, First off, I know you are the right man for the Baghdad office and
>wWill make this work. But allow me to point out a couple of things. You
>are right about vehicles and comms being the responaibility of RHES.
>And you are right, you and JE worked this for quite some time,

>

>We have a contract to support five € man teams, not ten. The expansion
>to support ESS D&B is yet to be completely identified, let alone
>contracted.

>

>There is no order for "Hard Cars®. The contract only allows for
>"hardening” and yes I realize that is not optimum. That Les nesver going
>to be totally fixed but it should be addressed. Bady armor for the
>client is naot our responsibility either. I am including Tim on this
>email since it is in fact up to RHHS to fix some of the things you
>mentioned, particularly reliable vehicles,

>

>Continue to do what you can but we are counting on you to draw the line
>when it is not safe or prudent to conduct operations in unreliable
>vehiclea or in an unsafe manner.

>

>FITH

>Mike

>

>

ESS-CONG-11_0015
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LB003910

P e Original Message~---—-
>From: Tom Powell

>5ent: Tueaday, March 30, 2004 1:01 AM

>Tor JustinviBNEPRNRNINES Mike Rush; Brian Berrey
»Subject: Re: Thuraya Phones / Support etc

>

>GROUND TRUTH

>

>Guys this reality .

»I have NO Thurayas from ES5/CRG at this Time date

>

>I have vehicles that I have sent to Jordan for 2 pickup that are
>suspect The ones going to Kuwait are in bad zhape The Baghdad ones look
>like this two with bearing and wheel problems one is overheating

>

»>I have an ops vehicle that I rented of the streets to insure I have a
>CAT

>

>Today is the 30th of March

>The shopping daya should be over and Eguiptment forwarded ASAP
>

>The SitREPs By Regency/RHHC I'm reading are very mis leading and
>bougus on the surface

»

»I need NEW VEHICLES by the 3rd of april 2004 along with 10 teams to
>meet the needs of the client here -in Baghdad one for each team and twa
>in reserve at the ops shop

>

>I need Comms

>I have only borrowed hand helds

>

>the 4 Irurldums have Probhlem

>The numbers and associated comm plan is wrong I will address this in
>the next mail .

>

>I need Ammo 9mm and 556

>I need Glocks and Mds

S
>all the client Body armor you got
>

>I reed help in the office/ this is a two man operation and when they
>aplitc offices on the 3rd I will need 2 more totalling 4 affice
>personnel

>

>I'm atill unsure of the contractual who‘s reaponaible for what and
>frankly It's out of my lane
>

>But guys are in the field with boxrowed stuff and in harms way with the
>cliebt to which I'm very unconfortable with given the up coming events
>with 5 million Shiea moving into Karkala in 5 days.

>

>I have requested Hard cars from the beginning and fxom my undersatnding
>an order is still pending Why I ask?

>
>The client wants them/ get them!

>

>It my understanding that someone in Kuwait made a dacision to go with
»suburbans that are used Bad ideal

>

>MY only hope L{a that Juatin ase thru the smoke and mirror show and
>helieve’s we when I'm telling him that all is not what it seems
>

>Justin knows what he has to forward and realizes that it's just enough
>to sustain the appearance of gear/ and an operational capibility
>

ESS-CONG-11_0016
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LB0D3911

>Please Justin send your sitreps to the Client with reality based
>information and speak on behalf of Blackwater

>

>We were promised from the start that the Vehicles letters radios,
>computers and all the other line items would be ready by RHHC

>

>1f my memory serves me Regency was excited to recieve it's contract on
>the 5th and JP and I have work this issue since 3 December

>

>They have had plenty of time to act on getting gear and equipment
>forward an a2llowing RBHC to send sitreps to the client not reflecting
>Ground Truth is appauling

>

>Fatiently waitihg
>TCM

VY VYV VYV

> >From: RTTAFPatRegency

v v

[

e v

]

rd

oo
)
i
[
a
=

> > bberre

> >CC: bherrey §

> >Subject: Thuraya Phones / Support etc

> >Date: Mon, 29 Mar 2004 23:44:52 EST

> >

> >Mike,

> >

> >De not locge sleep over this one. RHHC is repsonsible for comms and
> >vehicles. He means RHHC. We have an accountant full time on just
> >the accounting for ESS. Jim seea RHHC/BW as one. Once we get

> >averyone pushed forward, we

>

> >will

> >»sit down and recgncile everything on this end with Justin. He is
>keeping

> >good

> >records, hand receipts, etc.

> >

> >Provided him with $5,000 in cash last night for use as petty cash and
>for

> >Tom

> >up North te handle out of pocket things. WHand receipted to Justin.
> >

> >DBA has been wired by ESS last week. Typical banking BS though.

> >They

>sit

> >on

> »your dollars and get a fee to do it. Bince it is a dollar

> >transaction

>had

> >to

> >go through their corresponding bank than back to us. Going forward
>this

> >won't happen again. We straightened this out last night with them.
>Soon

> >as the

> >dollars hit we are transferring to Sara Payne with all info copied to

ESS-CONG-11_0017



NVVVVYVVVYVVVYVYYVVVYYVY

LB003912

>
>R. Timothy Tapp
>Managing Director

>Business Development & Operations

>Regency Hotel & Hospital Cempany
>8alwmiya, Al Taawen Street
>Kuwalt Regency Palace Hotel
>Kuwait City, Kuwai
>Tel:
>Fan:
>Mobile:
»Email; RTTAPPatRegency@uuigy

>
>U3A contact:
>Tel:
>Faxs

>Mobile: {US & Internmational}

13

>Free up your inbox with MSN Hotmail “Extra Storage. Multiple plans

>available.

>http://join.msn.com/?pgmarket=en-usépage=hotmail/es2&ST=1/g0/0onm0020036

>2

>ave/direct/01/
>

MSN Toolbar provides one-click access to Hotmail from any Web page — FREE download!
http://toolbar.msn.com/ga/onm00200413ave/direct/01/

ESS-CONG-11_0018
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Chairman WAXMAN. I now call on the ranking member of this
committee, Mr. Davis.

Mr. DAvis OF VIRGINIA. Thank you, Mr. Waxman. And thank you
for holding this hearing.

We once again meet to examine the challenges of managing con-
tracts in Iraq. Since 2004 the committee has been engaged in con-
tinuous and vigorous oversight of contracting activities in the war
zone. That oversight involved 5 full committee hearings, 14 sub-
committee sessions, numerous briefings from the agencies involved,
and review of thousands of documents the committee obtained from
key Federal agencies. Those efforts focused on contracts for
lofgistical support of U.S. military operations and for reconstruction
efforts.

Throughout this review it has been our goal to move beyond just
the charged rhetoric and easy generalities that swirl around the
topic and get to the underlying realities of acquisitions in Iraq. The
truth is gritty enough. No one needs to embellish or exaggerate it.
Still, some prefer to oversimplify, distort, and prejudge the outcome
of complex contracting processes to fit the preordained conclusion
that nothing goes right in Iraq. I would rather pursue a more con-
structive mode of oversight that looks beyond the headlines to
make a lasting difference in our policies and save taxpayers money.

Some of today’s testimony will focus on a brutal incident in 2004
in which four civilian security personnel retained by Blackwater
USA, a security contractor, were ambushed and killed in Fallujah.
Our hearts go out to the families of those four men. Committee
members should keep in mind that liability of Fallujah incident is
the subject of pending civil litigation, and I would ask unanimous
consent at this point to put in the record a letter from Callahan
and Blain to Speaker Pelosi on this matter.

Chairman WAXMAN. Without objection, the letter will be made a
part of the record.

Mr. DAvIs OF VIRGINIA. Thank you.

[The information referred to follows:]
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The Honorable Nancy Pelosi
235 Cannon HOB
Washington, D.C. 20515

RE: War Profiteering and Blackwater Security Consulting

Dear Honorable Pelosi:
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WWW.CALLAHAN-LAW.COM

December 13, 2006

“ALSO MEMBER OF MAWAII STATE BAR
TALSO MEMBER OF ILLINDIS STATE BAR
#ALSO A MEMBER OF COLORADO SYAYE 8AR
@CERTIFIED APPELLATE SPECIALIST
STATE BAR OF CALIFORNIA

BOARD OF LEGAL SPEGIALIZATION

LAURALIM, KogAL
OFFICE ADMINISTRATOR

OuR FiLe NuwBgR:

2525-02

Please be advised that our office currently represents the families of the four

American security contractors who were beaten, burned, killed, dragged through the streets of
Fallujah, and strung up over a bridge for all the world to see. Those images, which were
broadcast worldwide on March 31, 2004, wiil be forever etched into the minds of the American
people as one of the symbols of the war in Iraq. Those four men were unfortunately working for
Blackwater Security Consulting at the time of their death.

Prior to this past November’s election, there were a couple of democratic
subcommittees that were looking into the issue of war profiteering in Iraq. Blackwater naturally
rose to the top of both of these investigations. On the Senate side, the investigation was headed
by Senator Byron L. Dorgan (D-ND), who is the chair of the Senate Democratic Policy
Committec. On the House side, the investigation was led by Congressman Henry Waxman (D-
CA).

Although these congressional investigations into war profiteering and Blackwater
seemed to be heading in the right direction, it appears that the prior position of the democrats in
Congress led to these private security companies being evasive and recalcitrant toward the
committees conducting the investigations. For example, during Blackwater’s testimony before the
Government Reform Committee, Subcommittee on National Security, Blackwater’s Chris Taylor
was repeatedly cvasive and non-responsive with respect to his answers, and even had to be
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Congresswoman Nancy Pelosi
December 13, 2006
Page 2

reminded by Congressman Christopher Shays (D-CT) that he was under oath. Blackwater was
then asked to produce particular documents, which it has refused to do to date.

In my opinion, these Congressional committees have only begun to scratch the
surface of what is deplorable conduct by war profiteers such as Blackwater simply to make a
buck. Not only has Blackwater’s conduct potentially defrauded the American tax payers out of
millions of dollars under government contracts that never even authorized Blackwater to perform
security services in Iraq, it has also lead to the death of at least four American citizens -- all in the
name of corporate greed. The civil lawsuit that we are currently prosecuting in North Carolina
alleges that while Blackwater was being paid exorbitant amounts of money under a murky scheme
of subcontracts, Blackwater cut corners and reduced costs in an effort to pad its bottom line.

For example, one of the subcontracts that we have acquired specifically states that
all missions in Iraq would be conducted in no less than six-man teams and in armored vehicles.
On March 31, 2004, when my clients’ loved ones were working for Blackwater in Fallujah that
fateful day, they were not working in six-man teams and were not operating in armored vehicles.
As our lawsuit alleges, Blackwater pocketed the millions it had been paid to buy armored
vehicles, and sent these four men into the most dangerous part of Iraq at the time in nothing more
than soft-skin Mitsubishi Pajeros (known in the U.S. as a standard Mitsubishi Montero). Had
Blackwater not attempted to increase its profits by not purchasing the armored vehicles required
by its own series of contracts, those four Americans would be alive today and the war in Irag
would have taken a slightly different path (as this ambush actually caused the U.S. military to
invade Fallujah ahead of schedule in what has been described as the deadliest battle of the war).

There are many other examples alleged in our precedent-setting lawsuit concerning
Blackwater’s wrongful conduct, including Blackwater not permitting the men to conduct a risk
assessment prior to the mission, gather intelligence concerning travel routes, conduct pre-trip
inspections of the routes, acquire the necessary weapons, or even obtain a map of the area.
Blackwater even sent these men out operational prior to the start date of their own contract.

This particular lawsuit against Blackwater is the first of its kind concerning the
lack of accountability for private security contractors operating in Iraq, and is already becoming
precedent setting. So far, we have obtained favorable published decisions from the U.S. District
Court in North Carolina, as well as the Fourth Circuit Court of Appeals in Richmond, Virginia,
As we continue to push this case forward in North Carolina, Blackwater will be also fighting it at
the U.S. Supreme Court (where Blackwater has already lost its first motion which was denied by
Justice John Roberts).

Nonetheless, as American citizens, we hereby petition to you to initiate, support,
and continue the Congressional investigations into war profiteering and specifically Blackwater’s
conduct. Now that there has been a shift in power in Congress, we are hopeful that your
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investigation, as well as the investigations by Senator Dorgan and Congressman Waxman, will be
taken seriously by these extremely Republican companies, such as Blackwater, who have been
uncooperative to date, and that these investigations will be fruitful and meaningful. To the extent
that we can provide any assistance to you or these Congressional comnuittees, we will do so to the
extent permitted by law,

We look forward to the New Direction of America, and to your dedication to
putting an end to the fleecing of the American taxpayers and death to its citizens in the name of
war profiteers such as Blackwater. Please do not hesitate to contact me at any time.

e Very truly yours,

/z’ 7 ’/
s’ . ~ /7
Q RO

. Daniel 1. CallaKan

DIC:jsr

ce: Rep. Nancy Pelosi (District Office)
Rep. Henry A. Waxman (Washington and Los Angeles offices)
Senator Byron L. Dorgan
Senator Harry Reid
Rep. Chris Van Hollen
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Mr. DAVIS OF VIRGINIA. In view of the court actions, I know that
the longstanding committee policy still applies. This is not the
forum to prosecute private lawsuits or the place to exploit the trag-
ic events, but there are some unanswered questions, Mr. Waxman,
and I applaud you for trying to get to some closure on these issues.

A separate focus on this hearing is on management and oversight
of private security agreements; specifically, the allegation that
tiering of personnel charges by layers of security subcontractors ex-
orbitantly inflated the price paid by the Government under cost-
plus agreements. Tiering could be pernicious if each party was free
to mark up their invoices and pass them on, but so far we found
that subcontractors had fixed price contracts with the DOD prime
contractor, KBR, a former Halliburton subsidiary, so the sub-
contractors could not pass on costs beyond the fixed unit prices—
mostly competitive bid—in their contracts. In those cases, at least,
the alleged profiteering shouldn’t be possible. There is no legal way
to profit from tiering under that scenario.

Even so, there remains the question of whether KBR may have
acted improperly by allowing its subcontractors to use any type of
security services at all, or for not knowing whether third and
fourth-tier subs included any security costs in their competitively
bid fixed price contract costs.

The prime contract includes a generic prohibition against em-
ployees carrying weapons without special permission. Whether
state prohibition can be stretched into a specific ban or even spe-
cific security charges by remote subcontractors operating in a war
zone will likely be the subject of intense discussion between the
Army and KBR.

Make no mistake: there are still too many problems with con-
tracting in Iraq. Just look again at the mess made through the
Baghdad Police College, with raw sewage surging through class-
rooms. More recently we heard about unauthorized VIP trailers
and Olympic-sized swimming pools paid for with U.S. tax dollars.
With that in mind, I look forward to exploring solutions to the con-
stant security and logistical challenges that make contract over-
sight in a war zone so challenging.

How do we get the right number of acquisition professionals and
auditors with the right skills to the operational theater in time to
prevent and not just chase costly mistakes?

In previous hearings we heard that emergency short-term con-
tracting gave way to longer contingency agreements. Then many
sustainment contracts were opened into using full and open com-
petition. The process needs to mature and stabilize even further. I
hope these hearings help us get to that end. We are looking for a
slope to the acquisition learning curve, evidence that lessons
learned are being applied.

Thank you.

[The prepared statement of Hon. Tom Davis follows:]
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Good morning. The Committee once again meets to

examine the challenges of managing contractors in Iraq.

Since 2004, the Committee has been engaged in
continuous and vigorous oversight of contracting activities in
the war zone. That oversight involved five full committee
hearings, fourteen subcommittee sessions, numerous briefings
from the agencies involved, and review of thousands of
documents the Committee obtained from key federal agencies.
Those efforts focused on contracts for logistical support of U.S.

military operations and for reconstruction efforts.
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Throughout this review, it has been my goal to move
beyond the charged rhetoric and easy generalities that swirl
around this topic and get to the underlying realities of
acquisitions in Irag. The truth is gritty enough. No one needs
to embellish or exaggerate it. Still, some prefer to oversimplify,
distort and prejudge the outcome of complex contracting
processes to fit the pre-ordained conclusion that nothing goes
rightin Irag. 1 would rather pursue a more constructive mode of
oversight that looks beyond tomorrow’s headlines to make a

lasting difference.

Some of today’s testimony will focus on a brutal incident in
2004 in which four civilian security personnel retained by
Blackwater USA, a security contractor, were ambushed and
killed in Fallujah. Our hearts go out to the families of those

four men.
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Committee Members should also keep in mind that liability
for the Fallujah incident is the subject of pending civil litigation.
[Ask U/C to insert Atty. letter to Pelosi] In view of the court
actions, | hope longstanding Committee policy still applies:

This is not the forum to prosecute private lawsuits, or the place

to exploit a tragic event for political purposes.

A separate focus of this hearing is on management and
oversight of private security agreements, specifically the
allegation that “tiering” of personnel charges by layers of
security subcontractors exorbitantly inflated the price paid by
the government under cost-plus agreements. Tiering could be
pernicious if each party was free to mark-up their invoices and
pass them on. But so far we've found that subcontractors had

fixed-price contracts with the DOD prime contractor, KBR, a

former Halliburton subsidiary.
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So the subcontractors could not pass on costs beyond the
fixed unit prices in their contracts. In those cases at least, the
alleged profiteering shouldn’t be possible. There’s no legal way

to profit from the tiering.

Even so, there remains the question of whether KBR may
have acted improperly by allowing its subcontractors to use any
type of security services at all, or for not knowing whether third
and fourth tier subs included any security costs in their
competitively bid, fixed price contract costs. The prime contract
includes a generic prohibition against employees carrying
weapons without special permission. Whether this prohibition
can be stretched into a specific ban on even implicit security
charges by remote subcontractors operating in a war zone will
likely be the subject of intense discussion between the Army

and KBR.
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Make no mistake: there are still too many problems with
contracting in Irag. Just look again at the mess made of the
Baghdad Police College, with raw sewage surging through
classrooms. More recently, we heard about unauthorized VIP
trailers and Olympic-sized swimming pools paid for with US tax

dollars.

With that in mind, | look forward to exploring solutions to
the constant security and logistical challenges that make
contract oversight in a war zone so challenging. How do we get
the right number of acquisition professionals and auditors, with
the right skills, to the operational theater in time to prevent, not

just chase, costly mistakes?

In previous hearings, we heard that emergency, short-term
contracting gave way to longer “contingency” agreements.
Then many sustainment contracts were entered into using full

and open competition.
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The process needs to mature and stabilize further. We're
looking for slope to the acquisition learning curve, evidence that

lessons learned are being applied.
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Chairman WAXMAN. Thank you very much, Mr. Davis.

By the announcement yesterday, all Members who have made an
opening statement will not be called on today for an opening state-
ment. Mr. Towns was not here yesterday and has requested that
he be given an opportunity for an opening statement.

Mr. TOwNES. Thank you very much, Mr. Chairman. I had a con-
flict yesterday and, of course, was unable to be present. Thank you,
Mr. Chairman, for holding these hearings on waste, fraud, and
abuse in Federal contracting.

Today’s hearing focuses on military contracts in Iraq, but the
problems identified are not unique to the Pentagon or the war. In
fact, we see exactly the same type of waste in contracts of Hurri-
cane Katrina and in other areas. The American people and Con-
gress have been very, very generous, but not nearly enough of the
money has been sent into the places that need the help, especially
the victims of Katrina.

One of the biggest problems I see, Mr. Chairman, and something
that I plan to look into in my subcommittee as the Chair, the lay-
ers and layers and layers of middle men, each taking a cut of the
money before it gets to the people who are actually doing the work.
If we could cut out these middle men and middle women, we could
get more funds applied to the problems we are trying to solve and
save some money while we are dealing with the problem.

This problem is more than just wasted dollars. With so many lay-
ers of subcontractors, the Government cannot monitor the work
and hold people accountable. This absence of accountability has
real, real human cost. People who lost homes in Hurricane Katrina
tell us how many different contractors they had to deal with just
to get a trailer to live in or to put a roof over their heads. And rel-
atives of Blackwater employees will tell us today how the lack of
oversight and planning can contribute to a tragedy.

Mr. Chairman, I am glad that we have the chance today to ques-
tion some contractors and finally do some oversight, but the same
type of wasteful contracting happens so often that this is not just
a problem with a few bad apples. The Federal contracting system
is broken and we must fix it.

In this Congress we need to pass a bill that closes loopholes and
requires more competition. We need to take oversight and control
out of the hands of huge contractors and have Government officials
supervising the people who are actually doing the work. And we
need to make sure that we are not outsourcing work that should
be done by Government employees.

I look forward to working with you, Mr. Chairman, and with the
members of this committee on both sides of the aisle to pass some
real contracting reform as soon as possible.

On that note, Mr. Chairman, I yield back. I am eager to hear
from the witnesses.

Chairman WAXMAN. Thank you very much, Mr. Towns.

The Chair would note that Ms. Foxx did not have an opportunity
for an opening statement yesterday. I want to see if she wishes to
make one to day.

Ms. Foxx. I do, Mr. Chairman. Thank you very much for this op-
portunity.
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As our country engages in the historic struggle against evil and
terror, some publicly question whether our efforts are being prop-
erly administered and operated. While constructive criticism and
genuine critical analysis help ensure transparency and proper man-
agement, some partisan rhetoric can actually compromise the good
work that is being accomplished in places like Iraq.

Many contractors operating in Iraq have been subjected to a
great deal of scrutiny. While I understand there may be some
waste as contractors operate in a war zone, a vast majority of the
work done by our military contractors is praiseworthy.

American contractors deliver critical supplies, infrastructure, and
security in an incredibly hostile environment. One of these contrac-
tors, Blackwater USA, is headquartered in my home State of North
Carolina. Today they are facing accusations of negligence and prof-
iteering, but I see another side of this company that often remains
unmentioned in the media. For example, many Blackwater security
personnel were previously honorable law enforcement and military
personnel, professionals. These folks are well trained and well
equipped as they work tirelessly side by side with our military as
they pursue victory over vicious, heartless attacks of violence. Fur-
thermore, in response to emerging threats arising in the war on
terror, Blackwater is developing a number of technologies which
can serve to protect our brave servicemen and women fighting
overseas.

Given the tremendous personal sacrifices and acts of patriotism
made every day by the brave folks who work for contractors such
as Blackwater, I hope that today’s hearing will provide an oppor-
tunity for a fair defense against some of the accusations which
have been leveled against them.

I look forward to the testimony of today’s witnesses.

I want to add one comment to the prepared statements. I appre-
ciate very much what Mr. Towns was saying about how we should
be looking at waste, fraud, and abuse throughout the Federal Gov-
ernment. I will tell you that this is an issue near and dear to my
heart. But one of the problems that we have is we are doing too
much at the Federal level and Congress is not exercising its appro-
priate oversight authorities. I think many times we are working
with systems that simply don’t work. Having hearing after hearing
is not as productive as it should be in terms of our looking at that.
But I think one of our biggest problems is that the Federal Govern-
ment tries to do things it has no business doing, and we simply
cannot do the proper oversight, and we need to reduce the role of
the Federal Government instead of increasing the role of the Fed-
eral Government.

Thank you.

Chairman WAXMAN. Thank you very much for your comments.

We will now turn to the witnesses, but before that we have a
memo that has been circulated to the members of the committee.
It is additional information for hearing on private security contrac-
tors. Without objection, we would like to make that part of the
record.

[The information referred to follows:]
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MEMORANDUM

February 7, 2007
To: Members of the Committee on Oversight and Government Reform
From: Majority Staff
Re: Additional Information for Hearing on Private Security Contractors

One novel feature of the war in Iraq has been the heavy reliance on private contractors to
provide security services. According to estimates from the Special Inspector General for Iraq
Reconstruction, 12.5% of the federal spending on Iraq reconstruction — which would equal $3.8
billion in taxpayer funds - has been expended on sccurity services. Some estimates say that
there are close to 50,000 private security forces operating in Iraq.

Today’s hearing provides an opportunity for the Committee members to ask three basic
qucstions about the extensive use of private security services: (1) Are private security
contractors operating in lraq doing an adcquate job? (2) How much are they costing the federal
taxpaycr? And (3) is the federal government providing sufficient oversight?

The hearing will focus in particular on the operations of Blackwater USA, one of the
largest private security contractors operating in Iraq.

I GROWING RELIANCE ON PRIVATE SECURITY CONTRACTORS

The Bush Administration has increasingly relied on private security contractors to
support and replace traditional military functions in Iraq. Under direct contracts with the
government and subcontracts with reconstruction firms, private security contractors perform a
wide range of security functions, including: site security for military bases, the Green Zonc, and
critical infrastructure; cash transport; weapons demolition; surveillance; the guarding of key
personnel, contractors, and civilian dignitaries; armed escorts for supply convoys; intelligence
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gathering; psychological warfare; covert operations; and the training of Iraqi security forces.'

The Administration does not know how many private security contractor employees are
operating in Iraq. In March 2006, the director of the Private Security Company Association of
Iraq estimated that there were 48,000 employees from 181 security firms operating there.” That
is the equivalent of three U.S. Army divisions. The Department of Defense estimated that at
least 60 security contractors were operating in Iraq with as many as 25,000 emp]oyces3 Major
security contractors operating in Iraq include Aegis, Blackwater, Dyncorp, Erinys, and Triple
Canopy.

GAO has found that security costs represent a significant portion of the total funds spent
under major reconstruction contracts. Eight of the 15 reconstruction contracts examined by
GAO in July 2005 had security costs in excess of 15% of the total contract billings. Security
costs exceeded 25% under three of these contracts. These rates do not reflect all of the security
costs under these contracts because they largely exclude the security costs of subcontractors.
Salaries for private security personnel are as high as $33,000 a month, according to GAO.*

Similarly, a recent survey of contracts by the Special Inspector General for Iraq
Reconstruction reported that 12.5% of federal spending on reconstruction projects was consumed
by security costs.” Extrapolating this percentage to the more than $30 billion spent on the
reconstruction to date produces an estimate that $3.8 billion in taxpayer funds has been expended
on private security scrvices. This figure does not include any estimate of the costs of security
services associated with military support contracts.

While the Pentagon does not track nonmilitary casualties, it is believed that private
security contractors have suffered hundreds of deaths and casualties in Iraq. Various non-
military sources have counted at least 312 security contractors killed in Iraq“‘

! Government Accountability Office, Rebuilding Iraq: Actions Needed to Improve Use of
Private Security Providers (July 2005) (GAO-05-737).

2 Committee on Government Reform, Subcommittee on National Sccurity, International
Relations, and Emerging Threats, Hearings on Private Security Firms: Standards, Cooperation
and Coordination (June 13, 2006).

? Government Accountability Office, Rebuilding Irag: Actions Needed to Improve Use of
Private Security Providers (July 2005) (GAO-05-737).

‘1.

* Special Inspector General for Iraq Reconstruction, Fact Sheet on Major U.S.
Contractors’ Security Costs Related to Iraq Relief and Reconstruction Fund Contracting
Activities (Jan. 30, 2007) (SIGIR-06-044).

¢ See Privare Security Workers Living on Edge in Iraq, Washington Post (Apr. 23, 2005)
(reporting that 240 security contractors had been killed in Iraq as of April 2005); see also Iraq
Coalition Casualty Count (online at icasualties.org/oif/Civ.aspx) {(accessed on Feb. 5, 2007)
(documenting 72 additional security contractor deaths since April 2005).
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Thus, by many measures, the role of private security contractors in Iraq is unprecedented
in its size and scope. According to Peter Singer of the Brookings Institution, “Iraq is not just the
biggest US military commitment in generations, it is also the biggest market for private military
services — ever.”’ There have been reports of misconduct by private security forces in Iraq. In
February 2005, NBC reported that four former private security contractors working for Custer
Battles had alleged that other Custer Batties security personnel “terrorized civilians” by shooting
into agcar to clear a traffic jam and gunning down an unarmed teenager walking by the side of a
road.

The conduct of private security contractor personnel has not been subject to a clearly
defined and practically effective legal regime. The Coalition Provisional Authority granted
foreign contractors immunity from Iragi law while working within the boundaries of their
contracts, a rule which remains in effect today. Although U.S. contractor employees may be
prosecuted under American criminal law, the Department of Justice has not pursued any
prosecutions to date. The defense bill passed in October 2006 included a provision that subjects
all security contractors in Iraq to the Uniform Code of Military Justice, but it has yet to be
applied in a particular case.’

11. ARE THE PRIVATE SECURITY CONTRACTORS DOING A GOOD JOB?

There has been no comprehensive assessment of the quality of the work done by private
security contractors. At the hearing, members will have an opportunity to begin to address this
question by examining a disastrous incident in Fallujah involving Blackwater.

On March 31, 2004, four Americans working as private security personnel for
Blackwater USA — all of whom were veterans of the U.S. armed forces — were ambushed and
killed in Fallujah while on a protection mission. This incident was a turning point in public
opinion about the war, as photos of their burned and mutilated bodies were widely displayed in
the U.S. media. The killings prompted the First Battle of Fallujah, a major U.S. military
offensive into Fallujah that began on April 4, 2004, and resulted in the deaths of 27 U.S.
servicemen and approximately 800 insurgents and Iraqi civilians. Military observers have
credited the intensity of the U.S. offensive in Fallujah with aggravating the negative Ira%i
sentiment towards the coalition occupation and fueling an escalation of the insurgency.'

Family members of the four individuals killed in Fallujah are now raising questions about
the performance and motivations of Blackwater. They allege that Blackwater sent their family

7 Peter W. Singer, The Enron Pentagon (Oct. 19, 2003).
8 U.S. Contractors in Iraq Allege Abuses, NBC Nightly News (Feb. 17, 2005).
® Contractors in War Zones Lose Immunity, Boston Globe (Jan. 7, 2007).

10 See, e.g., Changing the Army for Counterinsurgency Operations, Military Review
(Nov. 2005).
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members into Fallujah unprepared — without armored vehicles, a rear gunner for each vehicle,
or heavy automatic machine guns to defend against attacks — in violation of contractual
obligations. They allege that Blackwater even refused to provide the personnel with a map of the
area. In their view, it is dangerous to rely on for-profit contractors to provide military services
because the private contractors have an economic incentive to cut expenditures on safety
equipment to maximize profits.

In preparation for the hearing, the Committee received over 100,000 pages of documents
from Blackwater and other sources. Some of the documentary cvidence received by the
Committee raises questions about whether Blackwater adequately equipped the contractors sent
into Fallujah.

III. ARE THE TAXPAYERS BEING OVERCHARGED?

The reliance on private security contractors is expensive. As mentioned above, salaries
for private security personnel can be as high as $33,000 a month, which would amount to
$396,000 on an annual basis.

A review of the contracts rceeived by the Committce shows that the cost to the
government of Blackwater private security personnel can be even higher. In the contracts
examined by the Committee, Blackwater was providing security services to ESS Support
Services Worldwide (ESS), which was in turn providing dining services and construction for
other contractors such as KBR and Fluor Corporation. Although Blackwater paid its security
personnel $500 per day, it billed these personnel at between $815 and $1,075 per day. On an
annual basis, this amounts to $297,475 to $392,375 per employee. This did not include the costs
of food, housing, and insurance, which were covered separately by ESS.

Blackwater was providing security services to ESS in conjunction with a Kuwaiti
company, Regency [lotel & Hospital Company. Regency added on a markup of $285 to $425,
bringing the cost actually billed to ESS to $1,100 to $1,500 per day. On an annual basis, this is
equal to between $401,500 and $547,500 per year per security personnel.

Under this particular contracting arrangement, the actual costs to the taxpayer may have
been even higher. Although ESS provided services under fixed price contracts, it factored
security costs into the prices it negotiated. In addition, because prime contractors such as KBR
had cost-plus contracts, the cost to the government for these services effectively increased by an
additional 1% to 3%, not counting overhead or general and administrative costs,

These costs are significantly higher than the direct costs that would be incurred by the
military. The security services provided by Blackwater would typically be performed by an
Army Sergeant, whose salary, housing, and subsistence pay range from approximately $140 to
$190 per day, depending on rank and vears of service. These equate to an annual salary ranging
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from approximately $51,100 to $69,350 per year.!' The Blackwater costs are four 1o ten times
higher.

Blackwater has told the Committee that because of contract disputes, Blackwater was not
paid by Regency. ESS has confirmed that there was a dispute about the security services
provided by Blackwater, causing ESS to issue cure notices. ESS informed Committee staff,
however, that it paid Regency for the security services it believed were provided, and ESS billed
KBR and Fluor for its full array of services, which included private security services. If this is
accurate, it would appear that the taxpayer paid for the security services provided by Blackwater,
as marked up by Regency, regardless of whether this money actually was paid by Regency to
Blackwater.

Defenders of private sceurily contractors say that using private security contractors saves
the government money because it avoids the need to train, equip, and support troops. There is
evidence, however, that the reliance on private contractors is actually increasing the
government’s training costs. According to one expert, private security firms inflate cost to the
taxpayer by using “public funds to offer soldiers higher pay, and then charge the government at
an even higher rate, all for the services provided by the human capital that the military itself
originally helped build.”*?

Another concern is overcharging and double-billing by private sccurity contractors. A
January 2005 audit of a Blackwater security contract by the State Department Inspector General
found that Blackwater was charging the government separately for “drivers” and “security
specialists,” who were in fact the same individuals.'”® The audit also revealed that Blackwater
was improperly charging profit as part of its overhead costs, which results “not only in a
duplication of profit, but also a pyramiding of profit because, in effect, Blackwater is applying
profit to profit.”"*

IV. IS THE FEDERAL GOVERNMENT PROVIDING ADEQUATE OVERSIGHT?

The Committee’s investigation suggests that there is little federal oversight of the private
security contractors. On November 30, 2004, then-Ranking Member Waxman wrote to the U.S.
Army Field Support Command requesting basic information about private security services
provided under KBR’s LOGCAP contract, including “how much the individuals providing the

"nys. Department of Defense, Regular Military Compensation Calculator (online at
www.dod.mil/militarypay/pay/calc/index.html) (accessed on Feb. 3, 2007).

2 Peter Singer, Outsourcing War, Foreign Affairs (Mar. 10, 2005).

1 U.S. Department of State, Office of the Inspector General, Agreed-Upor Procedures
Review of Daily Direct Labor, Aerial Support Equipment and Indirect Expense Rates Proposed
by Blackwater Security Consultants, Incorporated (Jan. 31, 2005) (O1G-AUD/IQO-05-13).

‘4]611.
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security services were paid and how much KBR and each of the subcontractors involved charged
for overhead, profits, and othcr components,”15

For over 18 months, the Defense Department refused to answer this inquiry. When a
response was finally provided, it did not provide the requested accounting, but instead offered
erroneous assertions about the contracting arrangement itself. In a July 14, 2006, letter, the
Secretary of the Army represented that the Defensc Department was “unaware of any services
under the LOGCAP contract that were provided by Blackwater USA.”'¢ It appears, however,
that security services were provided by Blackwater under the contract. According to ESS, the
company did utilize Blackwater to provide private security under the LOGCAP contract.

The Secretary of the Army also asserted that “KBR has stated they have no knowledge of
any subcontractor utilizing private armed security under the LOGCAP contract.”’” ESS,
however, has now provided Committee staff with documents establishing not only that ESS used
private security contractors under LOGCAP, but that KBR was made aware of such
arrangements.

The more the staff has investigated private security contracts, the more questions and
uncertainties arise. To this day, almost three years after the incident in Fallujah, there remains a
dispute about the identity of the prime contract under which the four Blackwater personnel were
conducting their mission at the time of their deaths. Initially, press reports and Blackwater itself
took the position that the mission was conducted under KBR’s LOGCAP contract. In November
2006, however, ESS informed Committee staff that the mission was conducted under a contract
held by Fluor Corporation. Fluor, however, has taken the position that the mission was not
conducted on its behalf. The Defense Department has provided no independent information that
would resolve this dispute.

Likewise, there is disagreement about the legality of the use of private security
subcontractors on certain contracts. In the July 14 letter, the Sccretary of the Army asserted that
“[u]nder the LOGCAP contract, the U.S. military provides all armed force protection for KBR
unless otherwise directed” and that “the LOGCAP contract states that KBR personnel cannot
carry weapons without the explicit approval of the theater commander.”’® KBR and ESS have
taken the position that these provisions apply only to KBR, not 10 its subcontractors. In contrast,
Fluor, which had a comparable provision in its contract, views these rules as applying to
subcontractors as well.

15 Letter from Henry A. Waxman, Ranking Minority Member, House Committee on
Government Reform to Brigadier General Jerome Johnson, Commander, U.S. Army Field
Support Command (Nov. 30, 2004).

16 Letter from Secretary of the Army Francis J. Harvey to Rep. Christopher Shays (July
14, 2006).

171d.
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Last year, the Defense Department seemed to take the position that contractors were
bound by this restriction against using private security subcontractors. In the July 14, 2006,
letter, the Secretary of the Army stated: “To date, KBR has not pursued any requests under the
LOGCAP contract for personnel to carry weapons nor has the theater commander directed or
authorized KBR or any LOGCAP subcontractor to carry weapons.”19 This year, however, after
receiving information that Blackwater conducted work under KBR’s LOGCAP contract, the
Defense Department informed Committee staff that it is reassessing the meaning of these
provisions.

V. CONCLUSION

The Fallujah incident was highly publicized and had a significant impact on the course
of the war in Iraq. It would be reasonable to expect that nearly three years after the incident, the
Defense Department would be able to answer basic questions about the existence of private
security subconiracts, the contracts and contractors involved, and the costs to the taxpayer. The
fact that the Defense Department is unable to answer even these simple questions suggests that
federal oversight of private security contracts is unsatisfactory.

19 I
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Chairman WAXMAN. We will receive testimony from the first
panel of witnesses. Let me introduce them.

On March 31, 2004, four men working as private security person-
nel for Blackwater USA were securing a convoy when they were
killed as they traveled through Fallujah. These brave and patriotic
men were Scott Helvenston, Wesley Batalona, Jerry Zovko, and Mi-
chael Teague.

We have with us today family members of all four men. Katy
Helvenston-Wettengel is the mother of Scott Helvenston. Scott was
a former Navy Seal and a Seal instructor, a world-class athlete,
and the father of two young children. Donna Zovko is the mother
of Jerry Zovko, a former Army Ranger who was fluent in four lan-
guages and was just 32 at the time of his death. Rhonda Teague
is the widow of Michael Teague, who was also survived by his son.
Mike has served as a member of the Army’s elite helicopter unit
known as the Nightstalkers. He had completed tours of duty in Af-
ghanistan, Panama, and Grenada. He was awarded the Bronze
Star. Kristal Batalona is the daughter of Wesley Batalona, a 20-
year veteran of the Army Rangers, who took part in the 1989 inva-
sion of Panama, the first Gulf war in 1991, and the 1993 humani-
tarian mission in Somalia. Ms. Batalona heard the news of her fa-
ther’s death on her 22nd birthday.

Before we begin, I would like to express, on behalf of myself and
the entire committee, our deepest condolences. Our hearts go out
to all of you for your loss. As Americans, we all felt the pain that
came across when we saw the horrific images, but none of us can
truly know your anguish and loss.

Second, I would like to thank you for being here today. Just like
your husbands, your fathers, and your sons, you are also very
brave to testify before Congress. It is not an easy thing to do, so
we thank you very much for it.

It is the custom of this committee to swear in all witnesses that
appear before us, so if you don’t mind I'd like to ask you to stand.

[Witnesses sworn.]

Chairman WAXMAN. Thank you very much. The record will note
that each of the witnesses answered in the affirmative.

We invited all of you to be here today. I understand that you
have a joint statement that all four of you signed and want to pro-
vide to the committee. Normally we’'d give each witness 5 minutes,
but if one of you would like to read the statement we would like
to recognize you to do that and to take as much time as you need
to read the statement.

Mr. IssAa. Mr. Chairman, I would like unanimous consent to place
into the record two documents pertinent to this hearing, one ad-
dressed to you and Mrs. Pelosi in which it is cited that hearings
should go after the Blackwater, the serious lead by extremely Re-
publican companies such as Blackwater, and second a memoran-
dum of the funds given specifically to democratic causes by the law
firm that represents these three women.

Chairman WAxXMAN. OK. Have you had a chance to review them?
With(c)lut objection, we will accept those and make them part of the
record.

Mr. IssA. Thank you, Mr. Chairman.

[The information referred to follows:]
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Please be advised that our office currently represents the families of the four
American security contractors who were beaten, burned, killed, dragged through the streets of
Fallujah, and strung up over a bridge for all the world to see. Those images, which were
broadcast worldwide on March 31, 2004, will be forever etched into the minds of the American
people as one of the symbols of the war in Iraq. Those four men were unfortunately working for

Blackwater Security Consulting at the time of their death,

Prior to this past November’s election, there were a couple of democratie
subcommittees that were looking into the issue of war profiteering in Fraq. Blackwater naturally
rose to the top of both of these investigations. On the Senate side, the investigation was headed
by Senator Byron L. Dorgan (D-ND), who is the chair of the Senate Democratic Policy
Committee. On the House side, the investigation was led by Congressman Henry Waxman (D-

CA).

Although these congressional investigations into war profiteering and Blackwater
seemed to be heading in the right direction, it appears that the prior position of the democrats in
Congress led to these private security companies being evasive and recalcitrant toward the
committees conducting the investigations. For example, during Blackwater’s testimony before the
Govemnment Reform Committee, Subcommittee on National Security, Blackwater’s Chris Taylor
was repeatedly evasive and non-responsive with respect to his answers, and even had to be
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reminded by Congressman Christopher Shays (D-CT) that he was under oath. Blackwater was
then asked to produce particular documents, which it has refused to do to date.

In my opinion, these Congressional committees have onty begun to scratch the
surface of what is deplorable conduct by war profiteers such as Blackwater simply to make a
buck. Not only has Blackwater’s conduct potentially defrauded the American tax payers out of
millions of doliars under government contracts that never even authorized Blackwater to perform
security services in Irag, it has also lead to the death of at least four American citizens -- all in the
name of corporate greed. The civil lawsuit that we are currently prosecuting in North Carolina
alleges that while Blackwater was being paid exorbitant amounts of money under a murky scheme
of subcontracts, Blackwater cut coners and reduced costs in an effort to pad its bottom line.

For example, one of the subcontracts that we have acquired specifically states that
all missions in Iraq would be conducted in no less than six-man teams and in armored vehicles.
On March 31, 2004, when my clients’ foved ones were working for Blackwater in Fallujah that
fateful day, they were not working in six-man teams and were not operating in armored vehicles.
As our lawsuit alleges, Blackwater pocketed the millions it had been paid to buy armored
vehicles, and sent these four men into the most dangerous part of Iraq at the time in nothing more
than soft-skin Mitsubishi Pajeros (known in the U.S. as a standard Mitsubishi Montero), Had
Blackwater not attempted to increase its profits by not purchasing the armored vehicles required
by its own series of contracts, those four Americans would be alive today and the war in Irag
would have taken a slightly different path (as this ambush actually caused the U.S. military to
invade Fallujah ahead of schedule in what has been described as the deadliest battle of the war).

There are many other examples alleged in our precedent-setting lawsuit concerning
Blackwater’s wrongful conduct, including Blackwater not permitting the men to conduct a risk
assessment prior to the mission, gather intelligence concerning travel routes, conduct pre-trip
inspections of the routes, acquire the necessary weapons, or even obtain a map of the area.
Blackwater even scnt these men out operational prior to the start date of their own contract.

This particular lawsuit against Blackwater is the first of its kind concerning the
lack of accountability for private sccurity contractors operating in Irag, and is already becoming
precedent setting. So far, we have obtained favorable published decisions from the U.S. District
Court in North Carolina, as well as the Fourth Circuit Court of Appeals in Richmond, Virginia.
As we continue to push this case forward in North Carolina, Blackwater will be also fighting it at
the U.S. Supreme Court (where Blackwater has already lost its first motion which was denied by
Justiee John Roberts).

Nonetheless, as American citizens, we hereby petition to you to initiate, support,
and continue the Congressional investigations into war profiteering and specifically Blackwater’s
conduct. Now that there has been a shift in power in Congress, we are hopeful that your
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investigation, as well as the investigations by Senator Dorgan and Congressman Waxman, will be
taken seriously by these extremely Republican companies, such as Blackwater, who have been
uncooperative to date, and that these investigations will be fruitful and meaningful. To the extent
that we can provide any assistance to you or these Congressional committees, we will do so to the
extent permitted by law.

We look forward to the New Direction of America, and to your dedication to
putting an end to the fleecing of the American taxpayers and death to its citizens in the name of

war profiteers such as Blackwater. Please do not hesitate to contact me at any time.

Very truly yours,

( . o
_____ ,/D:miel J. Cal

DJC:jsr

cc:  Rep. Nancy Pelosi (District Office)
Rep. Henry A. Waxman (Washington and Los Angeles offices)
Senator Byron L. Dorgan
Senator Harry Reid
Rep. Chris Van Hollen

0:2525\2525-0Cor\Con Pelosi 121206.wpd
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Congress of the United States o o
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TWashington, BE 205151008

February 6, 2007

Dear Chairman Waxman:

{ am writing to express my interest and concern over this week’s Hearings on Iraq
Reconstruction.

Specifically, concerning the hearing the committee has scheduled for February 7" [ have
the decpest sympathies for the families of the men who were murdered by the enemy in the now
infamous Fallujah ambush. T understand your interest in questions that may have policy
ramifications.

But I write out of a concern that plaintiff’s lawyers pursuing civil litigation in this matter
against one of our seheduled witlnesses for Wednesday’s hearing have attempted fo use Lhis
committce and this hearing to advance their private litigation. In a letter to Speaker Pelosi, a
copy of which I have atlached, the plaintiffs’ attorney for the litigants urged Speaker Pelosi to
have the House hold Wednesday’s hearing,

The important policy matters that we can address in this forum should not be
overshadowed or substituted by advancing private litigation matters. The official business of the
committee should be to provide oversight of government activities not promote particular private
interests. The plaintiffs will have their day in court; but the American people deserve to have
these matters treated independently of private lawsuits.

Furthermore, I understand that your staff has made it clear that the hearing will closely
track the litigation file. It was my hope that this hearing would focus on policy matters and be
conducted in a bi-partisan manner, but if these reports are true, that the exclusive focus of the
hearing is a legal matter active in the Judicial branch, I am disappointed.

Yesterday we were informed that you cancelled the tirst and last panel of witnesses who
would have addressed US government contracting issues. The only panels you have remaining
are the clients of the California law firm, Callahan & Blaine, and the panel with the defendant.
Furthermore, in the attached letter from Callahan & Blaine addressed to Speaker Pelosi, dated
12/12/06, the plaintiff’s lawyers refcrred to the defendant as an “extremely Republican
company.” This situation concerns me. I hope that you wjll reconsider this approach.
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Please be advised that our office currently represents the families of the four
American security contractors who were beaten, burned, killed, dragged through the streets of
Failujah, and strung up over a bridge for all the world to see. Those images, which were
broadcast worldwide on March 31, 2004, will be forever etched into the minds of the American
people as one of the symbols of the war in Iraq. Those four men were unfortunately working for
Blackwater Security Consulting at the time of their death.

Prior to this past November’s election, there were a couple of demoeratic
subcommittees that were looking into the issue of war profiteering in Iraq. Blackwater naturally
rose to the top of both of these investigations. On the Senate side, the investigation was headed
by Scnater Byron L. Dorgan {D-ND), who is the chair of the Senate Democratic Policy
Committec. On the House side, the investigation was led by Congressman Henry Waxinan (D-

CA).

Although these congressional investigations into war profiteering and Blackwater
seemed to be heading in the right direction, it appears that the prior position of the democrats in
Congress led to these private security companies being evasive and recalcitrant toward the

comipittees conducting the investigations. For example, during Blackwater’s testimony before the
Government Reform Committee, Subcommiitee on National Security, Blackwater’s Chris Taylor
was repeatedly evasive and non-responsive with respect to his answers, and even had to be
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reminded by Congressman Christopher Shays (D-CT) that he was under oath. Blackwater was
then asked to produce particular documents, which it has refused to do to date.

In my opinion, these Congressional committees have only begun to scratch the

surface of what is deplorable conduct by war profiteers such as Blackwater simply to make a
buck, Not only has Blackwater’s conduct potentially defrauded the American tax payers out of
miilions of doliars under government contracts that never even authorized Blackwater to perform
security services in Iraq, it has also lead to the death of at least four American citizens -- all in the
pame of corporate greed. The civil lawsuit that we are currently prosecuting in North Carolina
alleges that while Blackwater was being paid exorbitant amounts of money under a murky schems
of subcontracts, Blackwater cut corners and reduced costs in an effort to pad its bottom line.

For example, one of the subcontracts that we have acquired specifically states that
all missions in Iraq would be conducted in no less than six-man teams and in armored vehicles.
On March 31, 2004, when my clients” loved ones were working for Blackwater in Fallujah that
fateful day, they were not working in six-man teams and were not operating in armored vehieles,
As our lawsuit alleges, Blackwater pocketed the millions it had been paid to buy armored
vehicles, and sent these four men into the most dangerous part of Iraq at the time in nothing more
than soft-skin Mitsubishi Pajeros (known in the 1).S. as a standard Mitsubishi Montero). Had
Blackwater not attempted to increase its profits by not purchasing the armored vehicles required
by its own series of contracts, those four Americans would be alive today and the war in Iraq
would have taken a slightly different path (as this ambush actually caused the U.S. military to
invade Fallujah ahead of schedule in what has been described as the deadliest battle of the war).

There are many other examples alleged in our precedent-setting lawsuit concerning
Blackwater’s wrongful conduct, including Blackwater not permitting the men to conduct a risk
assessment prior to the mission, gather intelligence concerning travel routes, conduct pre-trip
inspections of the routes, acquire the necessary weapons, or even obtain a map of the area.
Blackwater even sent these men out operational prior to the start date of their own contract.

This particular lawsuil against Blackwater is the first of its kind concerning the
lack of accountability for private security contractors operating in Iraq, and is already becoming
precedent setting. So far, we have obtained favorable published decisions from the U.S. District
Court in North Carolina, as well as the Fourth Circuit Court of Appeals in Richroond, Virginia.
As we continue to push this case forward in North Carolina, Blackwater will be also tighting it at
the U.S. Supreme Court (where Blackwater has already lost its first motion which was denied by
Justice John Roberts).

Nonetheless, as American citizens, we hereby petition to you to initiate, support,
and continue the Congressional investigations into war profiteering and specifically Blackwater’s
conduct. Now that there has been a shift in power in Congress, we are hopeful that your
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investigation, as well as the investigations by Senator Dorgan and Congressman Waxman, will be
taken seriously by these extremely Republican companies, such as Blackwater, who have been
uncooperative to date, and that these investigations will be fruitful and meaningful. To the extent
that we can provide any assistance to you or these Congressional committees, we will do so to the
extent permitted by law.

We lock forward to the New Direction of America, and to your dedication to
putting an end to the tleecing of the American taxpayers and death to its cilizens in the name of

war profitecrs such as Blackwater. Please do not hesitate to contact me at any time.

e Very truly yours,
N

DIC:jsr

cc:  Rep. Nancy Pelosi (District Office)
Rep. Henry A. Waxman (Washington and Los Angeles offices)
Senator Byron L. Dorgan
Senator Harry Reid
Rep. Chris Van Hollen

G:A232512525-024ConCon Pelosi 121206 wpd



42

1001 ia Avenue, NW, i D 20004-2595 o p202 624-2500 » 1202 628-5116

crowellrgmoring

RBeth Nolan, Esq.
(202) 624-2514
bnolan@crowell.com

February 16, 2007

13711
100876.0000037

By Hand Delivery

The Honorable Henry A. Waxman

Chairman E ;
U.S. House of Bepresentatives WJIL.
Committee on Oversight and Government Reform

2157 Rayburn House Office Building

Washington, D.C. 20515-6143

Dear Chairman Waxman:

Enclosed are supplemental answers from Andrew Howell, Esq., General Counsel,
Blackwater USA, regarding his testimony to the Committee on February 7, 2007.
Also enclosed is a copy of a February 6, 2007 letter to Chairman Waxman from
Blackwater’s corporate parent, the Prince Group, which Blackwater asks be made a
part of the Record of the Hearing.

Sincerely,
Be'th Nolan
Enclosures
ce: Honorable Tom Davis, Ranking Member (with enclosures)

Crowell & Moring LLP « www.crowell.com » Washington, DC » Catifornia » New York o London « Brussels
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ANDREW HOWELL
BLACKWATER USA, GENERAL COUNSEL

HOUSE COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM

February 16, 2007 ADDENDUM

The information below is submitted in regard to points left open during testimony before the
Committee on February 7, 2007:

7

1. WAXMAN: “Were your forces short on communications devices, as the e-mail describes?”
[Transcript at 71].

= To clarify, I responded that “There was not sufficient communication gear for the team
on the day of this memo, had it been fully manned. However, there was sufficient
communications gear for the teams that would have been operational at this time.” 1
should have more properly said “There was not sufficient communication gear for the
project as a whole on the day of this memo, hiad it been fully manned. However, there
was sufficient communications gear for the teams that were operational at the time.”

2. KUCHINICH: “Did your company order that man back to the States?” [Tr. at
125]

* To clarify, when I stated that “our client also, understandably, directed that he be off the
project immediately,” I should have said that “our US government client directed that the
individual be off the project and removed from Iraq immediately.”

3. WELCH: “[IJs Blackwater currently under consideration for any [unclassified] sole-source or
no-bid contract from the Defense Department or any other federal agency?” [Tr. at 125]

= No notification of intent to award sole-source has been issued. I cannot speak for any
government entities as to whether they are considering issuing such a notification. I have
inquired within Blackwater and have not learned of any such consideration,

4. WELCH: “Has Blackwater had any communications with the Defense Department or any
other agencies in the past several months regarding a contract to provide emergency evacuation
services?” [Tr. at 126}

= Thave inquired within Blackwater and have not leamed of any such communications.
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5. WELCH: “And has Blackwater been trying to raise capital, to your knowledge to purchase or
lease helicopters of this sort in order to potentially provide services to the United States
government?” [Tr. at 126}

* Blackwater intends to competitively bid to provide support for Provisional
Reconstruction Teams in Iraq, which project will require numerous helicopters.
Accordingly, Blackwater is secking to make arrangements for acquisition of required
aircraft in the event its competitive bid is selected.

6. WELCH/WAXMAN: “[T]his Committee has requested the Fallujah incident reports from
Blackwater” [and] “we are entitled to receive information, even if it is classified, and we want
you and expect you to turn over that document to us. Will you comply?” [Tr. at 128]

* Blackwater understands the Chairman’s assurance that information provided to the
Committee “would not be transferred for purposes of litigation, especially if it’s
classified information” [Tr. at 128] to mean that no information provided to the
Committee will be transferred to anyone involved in litigation, directly or indirectly, and
thus Blackwater intends to comply with this request to the full extent permitted by federal
law. We understand the Committee has the facilities and necessary clearances to hold
classified information. As a contractor, however, Blackwater lacks unilateral authority to
provide the Committee with any classified incident reports (or any other classified
information). Blackwater must obtain release authority from the government agency that
has classifieation jurisdiction over the information. See, e.g., William J. Clinton,
Executive Order 12885, December 14, 1993, amending Executive Order 12829,
“National Industrial Security Program,” January 6, 1993, and Executive Order 12958,
“Classified National Security Information,” April 17, 1995, as implemented by DoD
5220.22-M, “National Industrial Security Program Operating Manual,” February 28,
2006. In light of these legal restrictions, Blackwater is actively engaging
various government entities that have such classification jurisdiction in order to comply
fully with the Committee’s request within the constraints of the law—by either producing
the documents in question or identifying them to the Committee.



45

PRINCE GROUP

February 6, 2007

By Hand Delivery

The Honorable Henry A. Waxman

Chairman

U.S. House of Representatives

Committee on Oversight and Government Reform
2157 Raybum House Office Building
Washington, D.C. 20515-6143

Dear Chairman Waxman:

Blackwater USA will participate in the Committee’s hearing on February 7, 2007,
as directed and required by the letter of invitation sent to the company, and the
Committee’s separate request for documents.

In the Committee’s invitation to Blackwater USA of January 18, 2007, it indicates
that the “topic of the hearing will be the United States’ involvement in Iraq reconstruction
and, in particular, the financial effects to the taxpayer of layering multiple subcontracts.”
Your letter of January 19, 2007, requests that Blackwater produce documents in
connection with “an investigation into various aspects of the work of government
contractors in Irag, including their role in Iraq reconstruction efforts,” indicating that the
Committee hearing is “part of this investigation.”

Subsequent to receiving your letters of January 18 and January 19, the Committee
decided that the plaintiffs in an ongoing lawsuit against Blackwater would be invited to
testify at the same February 7, 2007 hearing. Committee staff also provided Blackwater
with a copy of a December 13, 2006, letter from the same plaintiffs’ counsel to Speaker
Pelosi requesting a congressional investigation by this Committee into the very same
allegations pending in the plaintiffs’ lawsuit described below. It is our understanding
based on discussions with your staff that a significant portion of the questions that will be
asked of Blackwater will relate to these issues.

However, we are writing to respectfully request that the Committee voluntarily
refrain from seeking to elicit information related to a pending civil lawsuit, Nordan et al.
v Blackwater Security Consulting, et al., a case filed in the General Court of Justice, The
Supreme Court of Wake County North Carolina; altemnatively, if the Committee is intent
on such questioning, we respectfully request that you close that portion of the hearing
that addressed those issues.

1650 TYSONS BOULEVARD, SUITE BOG
MCLEAN, VIRGINIA 22102
PHONE: 571-633-9530 FAX: 671-633-9535
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As background, all contracts between Blackwater and its independent contractors,
including the four men killed, some of whose families have retained the plaintiff’s
counsel which wrote the December 13, 2006, letter contains the provisions requiring that
issues related to the contracts not be discussed publicly and that any dispute be referred to
arbitration not litigation.

The allegations repeated throughout the December 13, 2006, letter are directly
from the pending lawsuit, are erroneous in almost every respect and are by their nature
designed “to defame, degrade, or incriminate” Blackwater. These are precisely the type
of circumstances envisioned in Rule 13 of the Committee Rules, which indicates that,
“Meetings for the transaction of business and hearings of the Committee shall be open to
the public, or closed in accordance with Rule XI of the House of Representatives.”
House Rule 2(g) in turn provides that Committee meetings shall be open "except when
the committee or subcommittee, in open session and with a majority present, determines
by a record vote that all or part of the remainder of the meeting that day shall be in
executive session because disclosure of matters to be considered . . . would tend to
defame, degrade or incriminate any person, or otherwise would violate a law or rule of
the House."”

To the extent the hearing scheduled for February 7, 2007, will focus on specific
allegations in ongoing litigation at the request of plaintiffs’ counsel, such a hearing would
inevitably “tend to defame, degrade or incriminate” Blackwater, the defendant in the
ongoing litigation, and could well “violate a law or rule of the House.”

Finally, in addition, any investigation of the underlying facts of what happened in
Fallujah that day will likely require a discussion of “operational” issues that should not be
publicly disclosed.

We ask that documents that relate to the issues in the Complaint not be made
public for the same reasons. Accordingly, Blackwater respectfully requests that its
request be given your consideration.

ChiefOperating Officer &
General Counsel

cc:  Honorable Tom Davis, Ranking Member
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DEPARTMENT OF THE ARMY
OFFICE OF THE ASSISTANT SECRETARY OF THE ARMY
ACQUISITION LOGISTICS AND TECHNOLOGY
103 ARMY PENTAGON
WASHINGTON DC 20310-0103

MAR 0 5 2007

The Honorable Henry A. Waxman

Chairman

Committee on Oversight and Government Reform
U.S. House of Representatives

Washington, D.C. 20515

Dear Chairman Waxman:

At the February 7, 2007, hearing entitied Iraq Reconstruction: Reliance on
Private Security Contractors, you and Representative Elijah Cummings asked a
series of questions regarding the number of private security contractors in fraq.
My response to each of the questions follows.

The first question asked how many private security contractors are there
in Iraq right now. A Government Accountability Office report issued in July 2005
entitled “Rebuilding Iraq: Actions Needed to Improve Use of Private Security
Providers” identified 60 private security companies operating in iraq. The Private
Security Company Association of iraq (PSCAI) website (www.pscai.org) includes
a list of 177 private security companies operating in Iraq; although not all of these
companies are members of PSCAI. As of January 5, 2007, the U.S. Army has
5,925 private security contractor personnel operating under 29 private security
contracts in Iraq involving 15 private security companies. Other Department of
Defense (DoD) Services, other agencies of the U.S. Government, non-
governmental organizations and humanitarian groups, and private companies
doing business in lrag have aiso awarded contracts for private security services.
As required by DoD Instruction 3020.41, the Office of the Undersecretary of
Defense for Acquisition, Technology and Logistics (USD(ATL)) has been working
with U.S. Central Command (CENTCOM) to identify all contractors working in
irag. Your question has been referred to them for response.

You and Representative Cummings also asked for the number of private
security contractors and subcontractors working under Department of Defense
contracts in iraq, as well as the total cost of these contracts and subcontracts.
Your question has been referred to USD(ATL) and CENTCOM for response.
Under the purview of the U.S. Army, the Joint Contracting Command ~
lrag/Afghanistan (JCC-I/A) has eleven prime contracts with private security
contractors. A list of the contracts, name of the contractor, value of the contract
and number of armed personnel working under each of the contracts is attached.
The total value of these eleven contracts is $416M. The U.S. Army does not
have privity of contract with subcontractors. Therefore, we are unable to provide
you with the number of private security subcontractors operating in iraq.
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The last question asked how many contractors we have at the Department
of the Army involved in Irag. As of January 5, 2007, there are 96,130 contractor
employees operating under 1,960 U.S. Army contracts in lrag. This number of
contracts does not include supply contracts.

Thank you for the opportunity to provide you with additional information on
the U.S. Army's mission in Iraq. An identical letter has been sent to
Representative Cummings.

Sincerely,

(?é 2%% (7
E. Ballard

Deputy Assistant Secretary of the Army
(Policy and Procurement)

Attachment
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N2/08/2007 20:20 FAX gooi/o03
HENRY A. WAXMAN, CALIFORNIA TOM DAVIS, VIRGINIA
CHAIRMAN RANKING MINORITY MEMBER

ONE HUNDRED TENTH CONGRESS

Longress of the TUnited States

BHousge of Representatives

COMMITTEE ON OVERSIGHT AND GOVERNMENT hEFOHM
2157 Ravsurn House Orrce Buioing
Wasninagton, DC 20515-6143

Majorlty (202) 2255061
Minority (20%) 2235072

FACSIMILE TRANSMISSION

e 2/

To: O W’i

From: %
J U

Phone:
Fax: ’Sf'" XeY. (o

There wifl be i total of __\. S pages, including cover page.

Comments:

If there are any questions or problems regarding this transmission,
please call the sender at 202-225-5074

Please Note: The inf ion o thig facsimile is confidentisl and is intended omly for the use of the person named above, If this
facsimile has Fume to you in error, please call the sender at the number given above.
Any digtribution of this facsimile is strictly prohibited
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SECRETARY OF THE ARMY
WASHINGTON

FEB 0 8 2007

The Honorable Henry A. Waxman

Chairman .

Committes on Oversight and Government Refarm
Unlted States House lof Represantatives
Washington, DC 120515

Dear Mr. Chairmamn:-

This respohisitdiyour letter dated December 7, 2006, to the former Secretary of
Defense, Donald H. Rumsfeld, and your January 22, 2007, latter to current Secretary of
Defense, Robert M. 'Gates, requesting information about a possible contractual
relationship betwesn ESS Support Services Worldwide (ESS), Blackwater Security
Services (Bla iter), and Kellogg, Brown and Root Services, inc. (KBRS) under the
Army's Logisties Ciulll Augmentation Program (LOGCAP-!i!) contract. The Office of the
Secretary of Defense/has asked me 1o respond to both of your letters. :

_ When this lssue was first brought fo the U.S. Army’s attention, the U.S. Army
Materiel Command (AMC) researched the potential contractual relationship between
these firns. Based oh all available documentation In contract fles and on
carreapondance fiorm| KBRS, AMC was unable to substantiate a link. This conclusion
formed the basis formy letter of July 14, 2006, to you on this subject and was also the
basis for testimony privided by the Deputy Assistant Secretary of the Army (Folicy and
Procurement), Ms, Tiha Ballard, before the Commities on September 28, 2006,

Followling the Heéring, AMC's major subordinate command, the U.S. Army
Sustainment Command {ASC), continued to pursue infarmation on this Important
matter. As a result of extensive research, and U.S, Army comespondence with
ESS/Compass Group and KBRS, ESS did confim that they obtainad security services.
ESS buiilt and operaied| DFAC facllities both as a direct contractor to the U.S.
Government and as a[ subcontractor to KBRS and other companies. On January 30,
2007, we leamned _that ESS engaged Blackwater through Regeancy Hotel and that ESS
employed private ageurity primarily to protect its managsment employees traveling in
Irag and fo transport-currency to pay vendors and employees. Based on informaticn we
received from KBRS; wé understand that these security costs, which were not itemized
in the contracts orlinvoites, were factorsd into ESS' labor costs under its DFAC service
contracts with KBRS unlder LOGCAP 1,

The U.S, Armylid continuing to Investigate this matter and we are committed to
providing full disclosurelof the results of our investigations to the Committee, Coniract
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docunients are being gathered and will be pravided to your staff. We will continue to
forward 'additional documents as they become available fo us from KBRS and others.

Please belassured that we share your commitment to ensuring that contractors
supporting the military End reconsttuction efforts in lraq comply with the terms and
conditiohs of thelr conthacts. | have asked my staff to work expeditiously toward
addressing the Issues.| /A similar response is also being sent to Reprasentative Van
Hollen.

Sincerely,

Francis J. Harvey
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INDEPENDENT CONTRACTOR SERVICE AGREEMENT

THIS AGREEMENT is dated as of, , 2004 and is by and between
Blackwater Security Consulting, LLC, & Delaware anted Liability Company (“BSC"
, an independent contractor residing at .

RECITALS

A.BSC is a Delaware Limited Liability Cormpany that operates a business which
provides seeurity, protective, training and logistical and air support services in the United
States and in foxeu,n countries (the "Business"); and

B. €ontractor is experienced in providing the Services uiilized in the Business; and

C. BSC and a private entity or individuat (the “Customer™ or “Pringipal®) bave entared
into & contract (the “hngagement") whereby BSC will conduct security and close
protective operations in various locations, either domestically or overseas as they travel
(collectively; the “Serwces") and

D. Contractor has voluntarily agread to serve gs an independent contractor t6 BSC and to
otherwise facilitate the Engagement; and

E.'BSC desires to engage the services of Contractor and Contractor desires to provide
services to BSC pursuant to the terms and conditions of this Agreemext,

AGREEMENT

NOW, THEREFORE, in considerstion of the mutual promises and covenarits contained
herein, the receipt and sufficiency of which is hereby acknowledged, the above regitals |
are incorporated in this-Agreement, and the partias mutually agree as follgws:

1. DEEINITIONS.

1.I "Affiliate” shall meéan any person, partnership, corporation, limited Hability comipany,
trust, ruember or other entity or association, directly or indirectly, through Q0e or more
intermediaries, controlling, controlled by, or under comumon contro} of a sharetiolder or a
shareholder’s suceessor or assigns of BSC, including Blackwater Lodge and Training
Center, Inc., Blackwater Targat Systems LLC, Aviation Worldwide Services LLC .
(“AWS™) and any and all of their Affitiates and shareholders, members or managers).
The term “control” as used in the immediatély preceding sentence, medns, with respect to
a corporation, the right to exercise, directly or indirectly, more than fifty percent (50%) of
the voting rights attributable 1o the controlled corporation, and, with respect to any
persen, partnership, limited Jiability company, trust, other entity or association, the
possession, directly or indirectly, of the power to direct or cause the direction of the
oianagement or policies of the controlled entity.

1.2 "Air Service" or "Air Services" shall mean engaging in or providing services directly
or indirectly as a pilot, navigator, flight engineer, mechanic or serving as a crew member
in connection with any aircraft, rotorerafl, fight or other aviation transportation dclwcry
or other aviation related services,

. ¥
Blackwater Security Consulong 1C Contract
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1.3 "Business Relatignship” shall mean the employment, providing of services to or for
and contracting with any individual or entity whose business is-similar to that of BSC.

1.4 "Confidential Information” shall mean any and all information marked appropriately
and exchanged between Contractor and BSC or Contractor and Customer and shall
include any information which is confidential in nature concerning any matters affacting
or relating to the business atfairs of BSC or Customer, and their Affiliates, including but
not limited to the following information:

1.4.1 the pames, :sddresses, billing information, and reqin’rements of any of BSC's
or Customer's employees, clients, other Contractors, or suppliers contracting with
BSC or Customer;

1.4.2 any and !l information conceming the net worth, assets, liahilities,
holdings, or present or future investmeots of BSC and any of its Affiliates;

1.4.3 any information concerning any and all pxopnetary techno]ogze'; of BSC or
Customer and any of its Affiliates;

1.4.4 any and all computer programs, softwate programs, system documentation,
#nd manuals developed by BSC, Customer or any of their Affiliates in or
for the operation of its business; and.

1.4.5 Any and all information dcs1gnated "Copfidential” by BSC or Customer (by
oral means, by writing or otherwise), including without limitation any and
all reports, technical documents, maps, plans, recommendations, estimates,
equipment, performance reports, subscriber lists, pricing information,
studies, findings, inventions, ideas, drawings, specifications, payts lists,
technical data, data bases, software in any form, flow charts, anid other
business and technical information. The Contractor agress that the
aforementioned categories of information are strictly confidential and/or trade -
secrets of BSC or Customey and that this Agreement is intended to protect and to
include without limitation information, documents and programs thet constitute
Trade Secrets under any applicable State Statutes, The Contractor understanda
that use of this information by the Contractor in violation of this Agreement will
result in irreparable damage to BSC or Customer. Contractor grees not to use, or
cause to be used, the nforementioned Confidential Information and trade secrets
of BSC except for, and on behalf of, BSC. At the request of BSC; Contractor
agrees to immediately surrender and deliver to BSC all tangible forms of the
Confidential Infonnation, trade secrels, documents, papers, and other records or
property which Contractor mey then possess or have under Contractor's control or
which BSC provxdes to Contractor. Confidential Information shall not apply to
agy information which: (a) is disclosed in printed publications generally available
to the public; (b) is disclosed in printed publications which become generally
available to the public after disclosure through no fault of the Contractor; or {c)

2
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Contractor can establish, by written documents, was in the Contractor's
possession prior to the time of disclosure to Contractor by BSC.,

1.5 "Commencement Date" shall mean the date that Contractor begins providing
Services (defined herein) pursuant to this Agreement; it being specifically dnderstoed. .
that lhcrc may be a gap in time hetween training and travel or training and Deployment.

1.6 "customer” shall tnean any and all individuals, eptities, corporations that have
received any services from BSC prior to the Effective Date, including all individuals who

have contracted services from BSC.

1.7 *Effective Date” shall mean the date when the Jast of BSC or Contractor sipns this
Agreement.

1.8 "Duty Station” shall mean Baghdad, traq and the surrounding regions /Countries or
such other geographic place of performance as designated by BSC or Customer.
Contractor acknowledges that the Contractor may be required to perform services
pursuant to this Agreement in geographic locations other than the above-teferenced
location and that Conltractor’s Deployment to these alternative locations is a condition of
this Agreement.

1.9 "Pay Period” shall mean a period of time equal to approximately thirty (30) days (or
such other pmod as may be prescribed by BSC) during which Contractor shall be entitled
to compensation in the amount set forth in Section 3.1.0f this Agreement for services
provided hereunder; provided, however, that payment for the last 30 days of s _
Deployment will be made to Contractor by BSC only upon Contractor's return to the U.S.

1.10 "Point of Hire" shall mean the city with an airport serviced by commercial airline
carriers that is closest to Contractor's address as listed in the records of the Company.

1,11 "Restricted Activity" for the purposes of this Agreerent shall mean any one or more
of the following, without the prior written consent of BSC:
(a) engage in or provide, directly or indjrectly, services for any other compenies
or entities managing, employing or co_ntract.mg with or consulting for a competitor
of BSC or any of its affiliates, successors, and assigns in order to provide similar
services to Customer as is contemnplated under this Agreement;

(b) join, be employed by, coniract as an independent ¢ontractor for, or associate
1n a Business Relationship with individuals, compenies or any entities,
managing, employing or contracting with or censulting for 8 competitor of BSC

- or any of its affiliates, successors, and assigns in-order to provide similar s:mces
to Customer as is contemplated under this Agreement; or

(c) accepting employment with or becoming a partner of or acquiring greater
than a five percent (5%) ownership interest in any parinership, corporation
or other entity engaged in the practice or managing the practice of Services

3
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to a competitor of BSC or any of its affiliates, successdrs or assigns in order
to provide similar services ta Customer os is contemplated under fhis Agreement.

112 “Transportation Costs" shall mean all expenses incurred by BSC for the
transportation of Contractor from Contractor’s address of record 1o the Duty Station and
return trapsportation from the Duty Station.

2. POSITION/SERVICES. Contractor accepts the' position as a security team member,
reporting directly to any supervisor as may be designated by BSC or Customer from time
to time. Pursuant.to the terms of this Agreement, Contractor shell perform the duties and
responsibilities custorharily associated with this position in accordance with the rules,
regulations end directives of BSC and any International, Federal, State, Local,
Governmental agency laws and regulations.

3. FEES.

3.1 Asof the Commiencement, Contractor shall be entitled to compensation for Services
performed hereunder in an amount equal to the following:

Training Days: $ 100 per day
Travel Days: $150 per day
Per Dient: Per ITR, fortravel pueposes only

Deployment Days - § 500 per day Static Security Line Supecvisor
$ 500 per day Operations Support (T3)
§ 600 per day Operations Support (T2)
$ 600 per day PSD member (T2)
$ 600 per day K9 member (T2)
$ 625 per-day PS> AIC
$ 650 Site manager (C1)

(the “Fees™). “Detaj) Days” shall mean each day that Coatractor spends more than 12
hours in support of a BSC supported Persona) Security Detail or operation.

Contmactor undexstands and acknowledges that he shall only be entitled to earn Fees from
the Commencement Date, followed by up to ten days of standby on non-contract basis,
and for detail days. Payment will be sent by regular mail to the address set forth below
Contractor’s signature or such other means ‘as has been agreed to among BSC and
Contractor,

3.2 Contracior will be reimbursed a per diem at ITR rates during detail days for meals
and incidentals as authorized by the BSC with its prior consent and at its sole discretion;
provided, that, to the extent meals are made available to Contractor by Customer or BSC,
Contractor will not be entitled to a per diem for any such day. Contracter shall submit
expense receipts {and per diem claim vouchers] to BSC at the conelusion of Contractor’s
Deployment. BSC will provide certain equipment and weapons in connection with the
Engagenient; provided, however, that Contractor may, with prior approvel from BSC,

4
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bring any personal equipment (understanding that BSC shall not be responsible for any
logs or damage to such property). '

4. GEOGRAPHIC LOCATION. The geographic location of this Agreement shal] be at
the Duty Sfation or such other location as directed by BSC or Customer. Contractor
understands that the geographic Jocation of any Deployment miay change at any time.

5. TERM. The term of this Agreement shall be from the Commencement Date until the
Termination Date (as defined below) (the "Term"™). This Agreement may bic extended by
the parties hereto or by BSC’s suscessor or assign, by written instrument executed by all
parties to this Agreement. “Termination Date” shall mean the earlier to occur of (i) the
termination date of the Engagement with BSC by the Customer, (ii) the three year
anniversary date of the date of this Agreement end (i) the Noticed Terniination Date (as
defined below). It-is understood and agreed to by the parties that this Agreement may be
applicable and govern the refationship between BSC and Contractor for multiple
Deployments, i.e., the Coritractor need not re-execute a copy of this Agreement to be
bound by the terms and conditions herein for alt BSC relﬂtcd Deployménts or in each
case that Contractor provide serviees to BSC.

6. WORK / ROTATION SCHEDULE. The normal work week shall be defined as
commencing at 0001 hours Monday and ending it 2400 hours the immediately following
Sunday. Work hours during such weeks will be scheduled at the sole discretion of BSC
and the veeds of Customer, but Contractor will be working 7 days per week dunng
Deployment, It is currently contemplated that each Contractor will be deployed overseas
pursuant ta this Agreement for a pexiod of at least sixty days (60) days when a contract is
in place that must be supported, excluding any travel days (each such ronnd tnp upon
retumn to the .S, a “Deployment”). Contractor understands and agrees that be is not
entitled ta Fees for any minimum time period if the Engagement or Contractor's Services
are otherwise terminated for any reason or no reason whatsoever by BSC or Customer.’

7. TAXES. Except for any withholding obligetions imposed on BSC by any State or
Federal law of the United States of America, Contractor hereby agrees and acknowledges
that Contractor is solely responsible for the payment of all taxes, fees, and payments of
any nature whatsoever due to governmental entities of any country incurred by reason of
Contractor’s acceptance of compensation and providing the Services under this
agreement. All travel expensea under this Agreement are considered taxeble income and
will appear on the Contractor’s Form 1099, Thus, Contractor shall retain all expense
receipts for tax purpases. Both BSC have the right to examine such receipts for the
purposes of verifying invoices. Any and all {per diem vouchers or] expense
reimbursements will be made at the end of the Deployment,

8. TRANSPORTATION. BSC agrees to provide economy class air transportation for -
Contractor from Point of Hire to. Duty Station. Notwithstanding nuythmg to the contrary
set forth in this Agreement, BSC further agrees to provide return air transportation for
Cuntractor from Duty Station to Point of Hire upon termination of this Agreement.

5
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Contractor expressly agrees and acknowledges that the transportation proyided pursuant
to this Section shall be for travel which is authorized for Contractor arid by BSC only.

9. GOVERNMENT FACILITIES ABROAD. Contractor hereby agrees and
acknowledges that Contractor shall be personally liable for any charges or fees incurrt:d
by Contractor at facilities operated by the Customer or sny other third party that is not -
directly reluted to the Engagement, i.e., no personal expenses will be reimbursed;

10, PERFORMANCE DURING HOSTILITIES. Contractor agrees and acknowledges
that the Services performed in the Duty Station, pursuant to this Agreement bave been
identified 4s being essential to BSC’s complete performance under the terms of the -
contract between BSC and the Customer and notwithstanding the existence of hostilities ,
or a state of war, whether declared or undeclared, Contractor agrees to pcrform his or her
assigned doties uritil released from such duties by the Contractor's superyisor or the
supervisor's designated representative.

11. CONTRACTOR ACKNOWLEDGMENT, RELEASE AND WAIVER.

11.1 Acknowledpment. Contractor agrees and ecknowledges that due to the
hazardous nature of the Duty Station and the Services to be provided hereunder,
Contractor hereby expressly and voluntarily ngrees to assume any and ull risks of
personal injury including, without limitation, death and disability which may
result from Contractor providing Services pursuant to this Agreement. ‘Contractor
understands and acknowledges that the Duty Stanon 1s volatile, hostile and
extremely dangerous and in some instances, mdxlary forces may be conducting
tontinuing military operations in the region. Contractor understands and
acknowledgea that by voluntarily agreeing to participate in the Engagement, he-
is voluntanly, expressly and immevocably assiming any and all known and
unknown, antlcipnted and unanticipated risks which could result in physical or.
emotional injury, paralysis, death, or damage o himself, to his propetty, or to
third parties, whether or not such injury or death is caused by othnr independent
contractors to BSC, known and unknows domestic and foreign citizens or
terrorists or U.8. govemmental exnployees. The risks include, among other things
and without hmxtanon the undersigned being shat, permanently maimed and/or
killed by a firearm or munitions, falling aircraft or hélicopters, sniper fire,
landmine, artillery fire, rocket propelled grenade, truck or car bomb, earthquake
or other natural disaster, poisoning, civil uprising, terrorist activity, hand to hand
combat, disease, poisoning, ete., killed or maimed while a passenger in a
helicopter or fixed wing sircrafi, suffering hearing lass, eye injury or loss;
inhalation or contact with biclogical or ehemical contaminants (whether aitborne
or pot) and or flying debris, éte. Contractar fully apprecxales the dangers and
voluntarily assume these risks as well as any other risks in any way (whelher
directly or indirectly) connected to the Engagement. Contrdctor understands and
agrees that Contractor is solely responsible for obtaining any and all liability
insurance, short and long term disability, workers compensation, medical or
dental benefits and medical evacuation insurance and therefore understands and

6
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agrees that BSC is not respongsible for obtaining any such insurance on
Contractor's bebalf. Contractor hereby expressly agrees and acknowledges that
the Fees without additional benefits which may bejrovided to Coritractor, is full
and fair consideration for Contrector’s covenants hereunder.

11.2 Release. Except as o any contractual benefils expressly pravided herein,
Contractor, on behalf of Contractor and Contractor’s spouse, heirs, administrators,
estate, personal representatives, successors and assigns (collectively referred 10 as
"Cootractor's Group"), hereby releases and forever discharges BSC, AWS and all
of their agents, owners, sharcholders, officers, members, managers, employees,
directors, subcontractors, Affiliates and representatives, successors and assigns
(collectively referred to as "Releasees") from any and all claims, judgments,
awards, actions and causes of action which may be asserted now or in the future
by Contractor’s Group for any liability whatsoever for aceident, injury (including
without limitation, death or disability), losses, loss of consortium, expenses, Joss
of income and other damapes based upon or in any way arising from Contractor’s:
performance of Services pursuant to this Agreement and the fransportation of
Coutractor, including, without limitation, loss of life, loss or damage to property,
irrespective of where (or by whom) such accident, injury, loss of life, loss or
damage to property occurs, whether s a result of negligence, pross negligence,
omissions or failure to guard or warp against dangerous conditions, use, structure
or activity, or any other cause, arising from Contractor’s participation in the
Engagement or any other activity on or off of Releasees’ premises or Contractor’s
use of BSC, Customer equipment-and facilities even if such injury was caused in
whole or i part by the negligence of Releasees.

11.3.Covenant Not ( Sue. The Contractor further agrees and covenants-not to
file, pmsecute, bring, maintain or in any way proceed on any claim, suit, civil
action, complsint, arbitration or administretive action or proceeding of any kind in
any municipal, state, federal agency, court, or tribunal against Releasees with
respect any of the foregoing 'facts,' occurrences, events, transactions, damages,
injuries, claims, causes of action-and other matters released in Section 11.2,

11.4 Liguidated Damages. The parties hereto expressly agree that in the event of
Contractor’s death or injury based upon or in any way arising frora Contractor’s
performance of Services pursuant to this Agreement and the transportation of
Contractor, gven if such injury was caused in whote or in part by the negligence
of Releasees, Contractor’s Group has no recourse whatsoever against BSC.
Contractor understands and agrees that if he is hurt or killed during Contractor’s
performance of Services pursuant to this Agreement or the transportation of
Contractor, Contractor has no recourse whatsoever against ReJeasees,

12, LIMITATIONS ON AUTHORITY. Unless BSC has given Contractor its express
written consent, Contractor has no actual, apparent, or implied authority to:

12.1 Pledge the credit of BSC or any of BSC’3 other Contractors.
t’ ‘
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12.2 Bind BSC under any contract, agreement; note, mortgape or'émerwise'.

12.3 Release or discharge any debt due to BSC unless BSC has recefved the full
amount thereof.

12.4 Sell, mortgage, transfer or atherwise dispose of BSC's assets.
13. CONDUCT OF CONTRACTOR. Contractor will directly Teport to the Cunstomer or
BSCs' leaders, as the case ey be, who have been appointed from time to time by
Customer or BSC. Contractor agress and acknowledges that Contractor shall comply with
all laws and regulations of the United States, any country where Contractor is a citizen or
resident and the host country, including but not fimited 1o laws related to currency, black
market, and drug and alcohol use. Contractor shall abide and obey local customs and
shall at all times exhibit the highest moral and ethical conduct. Personal gttire-and
hygiene shall be maintained in accordance with BSC or Customer policies, Contractor
agrees and acknowledges to abide by all rules and regulations of BSC including BSC’s
Drug Policy and any other policies and procedures set forth by BSC or Customer.
Contractor hereby consents to pre-deployment and periodic random drug testing in
connedtion with the Engagement and the perfonmance of Services hereunder. Contractor
has been briefed on the tules of engagement and has reviewed and understands such rules
and regulations pcrtmnmg to the uge of force. The Contractor understands and ngrees that
introduction, possession, use, sale, transfer, manufacture, ot consumption of any
aleoholic beverages or controlled substances is strictly probibited during the Engagement.

14, CONTRACTOR REPRESENTATIONS AND WARRANTIES. To induce BSC into
entering into this Agreement, Contractor hereby represents and warrants as follows:

14.1 Contragtor is in good health and is physically capable of performing his
obligations under this Agresment. Contractor agrees and acknowledges that this -
Agreement is contingent upon Contractor remaining in good physical and mental
health as necessary to fully perform his obligations under this Agreement.

14.2 If Contractor is a pilot, Contractor js a duly licensed aircraft pilot by the
Federal Aviation Administration for Contractor’s position and Contractor's
license is current and active and no legal, Rdministrative or other proceedings
which may affect Contmctor s ability to perform services hereunder are pending
or contemnplated as ‘of the Effective Date of thia Agreement, Further, Contragtor's
medical certificate is current as described by Féderal Aviation Regulation Part 67
{("FAR"), if required for Contractor's position,

14.3 Contractor has no prior arrest or criminal copvictions and has never been
charged, indicted or convicted of a domestic violence crime of any kind (albeit
migdemeshor or . felony).

14.4 There ig no other reason which would prevent Contractor from fully
performing Contractor's obligations pursuant to this Agreement.

8
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14.5 Contractor has his own liability, short and fong term disability insurance, life
imgurance, etc.

15, RESTRICTIVE COVENANTS.
15,1 Confidential Information. The Contractor shall not, at any time during the
period of provxdmg Services under this Agreement and for a period of five 5
years after terutination of this Agreement (or such additional time as required by
law) for any reason, including the expitation of the term of this Agreement, either
diyectly or indirecily, divulge, publish, disclose or communicate to any person,
firm, or other entity, except as part of Contractor's duties as described in this
Agreement, in any.manner whatsoever, or appropriate for the Contractor's
pcrsonal benefit o a benefit of a third party, whether or not the Contractor
recejves yemuncration, any Conﬁdenual Information.

15.2 Non-Competition/Non-Solicitation Restrictions. While the Contractor is
prov1d1ng Services to BSC, and for a period of eighteen (18) months from the date
of termination of the Contractor's period of performing Services ot the expiration
of the term of this Agreemont, the Contractor shall not, directly or indirectly,
whether as a consuliaot, agent, advisor, séle-proprietor, Contractor, independent
contractor, partner, stockholdet, owner, or in any ather capacity individually, or
for the benefit of any person, firm, corporation, or other entity:

15.2.1 compete with BSC by engaging in a Restricted Activity; or,

1522 call upos, soliet, divert, take away, deliver o, canvas, contact, sell,
provide services of any kind, or otherwise deal with any Customners of
BSC; or,

15.2.3 assist any other individual or entity in soliciting, contacting,
diverting, providing services of any kind, selling, or calling upon any
Customners of BSC; or

15.2.4 hire, employ, solicit, engage, or associate in any business activity
with any individuals who were Contractors of BSC during the time period
in which the Contractor was providing services to BSC.

15.3 No Compensation Required. The restrictions set forth in this Agreement
shall apply whether oI not the Contractor receives compensation or consideration
for the Services or acts which would otherwise violate the terms of this
Agreement. Additionally, the covenants on the part of the Contractor set forth in
this Section (and al] Subsections hereof) shall be, and hereby are, deemed to be
independent covenants of this Agreement which shall expressly survive
termination of this Agreement or a determination that other provisions of this
Agreemont are invalid or unenforceable; or that BSC has breached the teoms of

this Agreement.
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15.4 Contractor Acknowledgment. Contractor hereby acknowledges and agrees
that: (a) this Agreement and the restrictions set forth herein are necessary for the
protection of the legitimate business interest of BSC and are intended to bé
canstrued and enforceable as valid resiraints pursuant to any applicable State
Statute; (b) the execution and delivery of this Agreement is a mandatory condition
precedent to entering into this Agreemient and the providing, of Services by
Contractor hereunder; (c) the scope of this Agreement and the resirictions are
reasonable in time, scope and geography; (d) Contractor does not have any
intention of competing, soliciting or disclosing Confidential Information as
restricted herein within the scape, aren and fime limits sst forth herein above; (€)
Contractor recognizes that a violation of any provision of this Agreement would
be deleterious t6 and ‘could cause severe economic impact 'on a portion of o all ‘'of
BSC's business, and that such violation would be an unfair competition against
BSC; (f) Contractor represents that upon termination of providing Services to
BSC hereunder, the Contractor's experience and capabilities are such that the
Contractor can obtajn reasonable employment commensurate with the
Contractor's education, training, and experiernice that will not violate the terms of
this Agreement.

15.5 Adjustment. If any provision of this Agreement is determined or adjudged by
a court to he invalid or unenforceable, the same 'shall in no - way affect any other
provision of this Agreement, the application of such provision in any other
circumstahees, or the validity or enforceabxhty of this Agreement, The parties to
this Agrcemem intend for this Agreement to be enforced as written. If any
provision, or part theréof, however, is held to be unenforceable because-of the
duration or scape thereof, or the area covered thereby, all parties agree that the
court or arbitrator (if applicabie) making suchi determination shall have the power
to reduce the dutation and/or area or scape of such provision to the extent
necessary for such provision to be thén enforceable. The existente of any cause of
action of Contractor agsinst BSC shall not constitute & deferise tp BSC's
enforcement of these restrictivé covenants,

15.6 Gerieral Remedies. The Contractor hereby acknowledges and agrees that
BSC shall be entitled to all equitable remedies, including, without limitation,
specific perfonnance and injunctive relief to enforce the tenns and provisions of
this Agrecment and the restrictive covenants set forth herein. Contractor does
hereby waiva any pronf that such breach would cause irreparable injury to BSC or
that there is no adequate remedy at law.

15.7 Liquidated Damages. It i$ expressly agreed by and between the parties to this
Agreement that it js impractical and extremely difficylt to fix actual damages
which may result from the Contractor's failure to comply with the provisions of
the Restrictive Covenants in this Agreement for one or rmore of the following
reagons: (a) the difficulty of BSC to prevent a breach of this Agreement by the
Contractor; (b) the difficulty of BSC to calculate actual-damages and loss of
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business resulting from a breach by the Contractor in violation of thjs Apgrecment;
() the difficulty to ascertain the impact of a breach of this Agreement on BSC's.
Customer and busmcss, and (d) the difficulty that BSC-may experience in.
obtaining timely injunctive relief. Therefore, it is expressly agreed by and’
between the parties that in the event the Contractor violates the terms or
pravisions of the Restrictive Covenants contained in this Agreement, then-BSC
shall be entitled to receive liquidated damages from the Contractor zmd the
Contractor shall pay within five (5) days of notice from BSC, the . .
total sum of Two Hundred Fifty Thousand and No/100 Dollars ($250 000. 00)
_The liquidated damages shall be die and payable io 2 lump sum to BSC. It is
expressly acknowledged by the Contractor that saig payment shall not be *
interpreted rior construed as a penalty but-is in fact a good faith attempt to fix
damages which BSC will suffer in the event of a breach of the Restrictive
Coverignts. Tt is also agreed that this provision for liquidated damages shall not be
construed to restrict BSC’s right to injunctive relief but shall be BSC's exclusive
remedy at law for damages.

16. TERMINATION.

16.1 Termination Withot Cause and Without Notice. Contractor hereby acknowlcdges :
that BSC may terminate this Agreement and Contractor’s Services hereunder without
notice at any time with or without cause without advance notice for any reason ot 110
reason whatsoever, In the event that Contractor is discharged pursuavt {u this Section,
Contractor shall be entitled to compensation as provided heréin for services provided to
the date and hour of discharge only; provided that Contractor shall not be entitled to
receive his final compensation until after retuming to the U.S. The Contractor shall be
responsible for reimbursement to BSC for any advanced ambunts for transportation, per
dierb or any other costs described in Sections 3, 8, 9, 15.7, and 16 and that such amounts’
are subject to the provision of Section 16.4-herein. '

16.2 Termination by Contractor. Conteactor may terminate this Agreemem only in the
event that BSC fails to pay Contractor any undisputed oompensunon amount; provided,
however, that Coslractor provides BSC with written notice of such failure and BSC fails
to make payment within ten (10) days from the date BSC receives written notice.
Contractor hereby agrees and acknowledges that because of the nature of the Servicas
provided to Customer and the resulting obligations of BSC to third parties, Contractor
shall not have the right to-terminate this Agresmem without cause and Countractor ht.mby
expressly waives the right to assert in any action or proceeding that this Agreement is.
lacks mutuality of abligations between the parties. In the event that Contractor
voluntarily (j.e., not at the direction of BSC or Customer) refuses to' fulfill his minimum
Deployment commitment (as set forth in Section 6), Contractor shall have an amount
equal to $200.00 times4he number of days short of his sixty (60) day Deploymcnt
commitment deducted from his final payment. The parties understand that BSC may”
cancel this Agreement at any time for any reason or no reason at all upon notice to the
other party (the “Noticed Termination Date™); provided, however that (i) if Contractor
voluntarily refuses to fulfill his minimum Deployment commitment, such date shall be
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considered the Noticed Termination Date and Contractor shall be penalized as set forth
ghove and (ii) upon termination of this Agreement, termination of Servioes or at the end

of a Deployment, as the case may be, Contractor will be required to return to the United
States before he is entitled to payment of aoy outstanding Fees.

16.3 Termination Does Not Affect Restrictive Covenants. Notwithstanding anything to
the contrary contained in this Agreement, the termination of this Agreement by either
party for any reason shall not affect the validity or enforceability of the réstrictive
covenants set forth in Sections 15.1 through 15.7. All provisions shall expressly survive
the termination of this Agreement.

16.4 Set-Off. Contractor heveby agrees and acknowledges that BSC shall have the right to
set-off and deduct from any salary and bonus otherwise due the Contractor an amount
equal to any indebtedness of the Contractor to BSC and any and all losses, damages, -
Travsportation Costs, and advanced per diem amounts pursuant to Sectnons 3.8,9,15.7,
and 16, and any other costs, expenses and attorney fees incurred by BSC as a result
thereof.

16.5 BSC Assets. Contractor agrées that ipon termination providing Servi¢es to BSC
under this Agreement, s]l proprietary interests of BSC and iis business assets, tangible or
intangible, which Contractor deals with or.develops, shall remain the sole or exclusive
property of BSC and in no event shall Contractor acquire any interest therein or right to
use samme withont the express written permission of BSC. Contractor agrees that in the
event he ceases to provide services to BSC, he shall promptly return to BSC, all
documents, forms, confracts, lists, maps, completed work or work in progress relating to
the affairs of BSC and any personal property of BSC in his possession at the time of
texmination, All title to supplies, financial records, maps, chaxts, técords, Customer
information, equipment and furnishing shall reroain the sole property of BSC.

17. INDEMNIFICATION. Contractor herehy agrees to indemnify and thold harmless
BSC, its shareholders, officers, directors, Contractors, Affilimes, representatives,
successors and assigns from any and all clairhs, _;udgmems, awards, actions, causes of
action, liabilities, asserted by anyone for damages, debts, costs, expenses, obligations and
Jiabilities relating to or in any way arising from the following:

17.0.1 Contractor’s failure to pay taxes as set foith in this Agreement;

17.0.2 Contractor's use of facilities or equipment owned and operated by BSC,
Blagkwater Lodge and Training Center, Inc., AWS or Customer;

17.0.3 Contractor’s violation of Sections 12 and 16 hereof;
17.0.4 Contractor’s breach of any restrictive covenants set forth herein;

17.0.5 Contractor’s breach of any of Contractor's represeptations and warranties
set forth in this Agreement;”
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17.0.6 Any of the Liabilities for which Contractor has agreed tohold harmless
BSC herein;

17.0.7 Contractor’s failure to obtain any protective insurance, including, medical
and denta) insurauce, short and long term disability insurance, workers -
compensation insurance, life insurance or medical evacuation insurance; and

17.0.7 Contractor’s breach of eny of the terms of this Agreement.
The Indemnification procedures identified in Schedule 17 are attached hereto and
deemed a part of this Agreement.

18. DRUG TESTING. Contractor hereby agrees and acknowledges that it is a condition
of providing Services to BSC under the terms of this Agreement that all Contractors
refrain from using drugs on and off the job. For purposes pf assuring compliance with
this Section, Contractor hereby consents to be tested for among other things, eny or all of
the following substances: (i) alcohal; (i) amphetamines; (jii) cmmabmmds, (iv) cocaine;
(v) phencyclidine (PCP); (vi) mcthaqualone (vii) opiates; (viii) barbiturates; (ix)
benzodiazepines; (x) synthetic narcotics including, without hnutahon methadone and
pmpoxypene upon request by BSC.

19. NOTICES. Any noltice, request, demand, consent, approvel or other communication
required ot permitted under this Agreement (collectively a "notice™) shall be (a) in
writing, and (b) addressed by the sender to thc other party at the address and in the
manner set forth below:

If' to BSC: Blackwater Security Consulting LLC
Attn: Brian Barrey, Director

850 Puddin Ridge Road

Muoyock, NC 27958

Fax No.: (252) 435-6388

If to Contractor: To such Contractor's residential address on file with BSC. Except as
otherwise provided in this Agreemant, each notice shall be effective and shall be deemed
delivered on the earlier of: (j) its actual receipt, if delivered personally, by telefax, courier
service, or, (u) on the third (3rd) day after the notice is postmarked for mailing by first-
class, postage prepaid, certified or registered, United States mail, with retum receipt
requested (whether or not the retum receipt i3 subsequently received by the sender).

20. MISCELLANEOUS PROVISIONS..

20.1 Law/Exclusive Venue/Arbitration. This Agreement shall be govemed by and
construed in accordance with the laws of the State of North Carolipa, applicable to
contracts made and to be fully performed thetein, excluding its conflict of laws »
principles. Contractor und BSC hereby agree that any dispute regarding interpretation or
enforcement of any of the parties' rights or obligations under this Agreement shall be
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resolved by binding arbitration according to the rules of the Amernican Ar}iitration
Assaciation and shall be eonducted in Currituck or Camden County in North Carolina.
The arbitrators may award attorneys fees 1o the prevailing party in any arbitration -
proceeding. All costs and expenses of the arbitration, including actual attorney's fees,
shall be allocated among the parties-according to the arbitrator’s discretion. The
arbitrator's award may be confinned and entered as 4 final judgment in the courts noted
above and enforced in accordance with rules of the American Arbitration Association.
Proceeding to arbitration and oblaiiling an award thereunder shall be m condition
precedent to the bringing or meintaining of any action in any comt with respectto any
dispute atising under this Agreement, except for the institution of a civil action of a
summary nature where the relief sought-is predicated on there being no dispute with
Tespect to any fact or relief of an injunctive nature. Contractor hereby waives any rights
ta seek removal of any dispute to the state or federal courts.

20.2 Entire Agreement, This Agreement, and any agreements incorporated herein,
contain the entire agreement of the parties on the subject matier hereof, and replace any
prior agreement ar agreements between BSC and, Contractor in their entirety. This
-Agreement inay not be changed orelly but only by an agreenent in writing signed by the
party against whom enforcement of any waiver, change, modification, extension, or
discharge is sought. The parties héreto waive any right to assert in any proceeding that
they were induced to enter into this Agreement by any promise, fact, occurrence,
warranty, statement, contract, representation, or agreement (collectively
"Representation™) which is not expiessly set forth in this documeént and all such
Representations are merged herein. ‘ ’

20.3 Time. For all purposes of this Agreement time is of essence.

20.4 Counterparis/Facsimile. This Agrecment may Be executed in several counterparts,
each of which shall be deemed an original and-such counterparts shall fogether constxtutc
and be one and the same instrument. A telefaxed copy of this Agreement and all
signatures thereon shall constitute an original for all purposes:

20.5 Construction of Agreernent. This Agreement has been prepared by the attorneys

for BSC and the part)es bave read and negotiated all of the language used in this
Agreement. The parties acknowledge and agree that because all parties (and their counsel
to the extent Contractor requested that they review the Agreement) participated in
negotiating and drafting this Agresment, no rule of construction shall apply 1o this
Agreement whmh construes any language, whether ambiguous, unclear or othcnmse,
favor of, or against any party by reason of that party's role in drafling this Agreement.

20.6 Termination of Prior Contract. Contractor agrees and acknowledges that any prior
contract between BSC and Contrdctor is hereby tcmunate& Notwithstanding the
foregoing, al) restrictive covenants regardmg proprietary and confidential information
contained in any prior contract shall remain in full force and shall binding on Contractor.
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20,7 Commission Warranty. Contraclor represents and warrants to BSC that Contractor
has not engaged the services of any broker, agent, employmunt agency or other iudividuﬂl
entity which will or is entitled to claim any commissions, fees or other amounts in
connection or in any way relating to this Agreement or his Setvices hereunder, Contractor
shall defend, indemnify and hold BSC harmless from any and all fees, commission
claims, causes of action, attomey fees, obligations or liabilities of any agent, brokeror
employment agency in any wxy relating to Contractor's association with BSC pursuant to
this Agreement, :

20.8 Headings. The headings in this Agreement are for pﬁrpoées of reference only and
shall not limit or atherwise affect the meaning hereof.

20.9 Gender. Any reference herein to the masculine, the feminine or the neuter shall
include the masculine, the feminine and the neuter, end any reference to the singular or
pluel shatl mcludc the opposite thereof, as the context so requires.

20,10 Wmvar of Jury Trial, The pdl'tleb hereto knowmg]y, valuntarily, and mte.mnonally
waive the right any of them may have 10 a trial by jury in respect to any litigation asising
out of, under, or in connection with this Agreement and any other agreements |
contemplated to be executed in connection herewith, of 'an¥ course of conduet, course of
dealings, statements (whether verbal or written), or sctions of any party (including,
without linﬁtation, any action to rescind or cancel this Agreement and any claims or
defenses asscmng that this Agreement was frandulently induced or is otherwise void-or
voidable); this waiver being a material mduc.emam for BSC to enter into this Agreemcnt
with Contgactor. -~ . :

20.11 Legal Expenses. [n the event BSC is required to take action agrinst Contractor'to
enforce the term, covenants and conditions of this Agreeiment and Release, or to mediate
an action brought by the other party, BSC shall be rclmburscd by Contracter fw: such
costs as may be incurred in such action, including any appes! there'froth, including
reasonable attorney's fees, costs and other fees, not to excesd insurable limits.

20.12' Execution of Documents. Jf, during the pérformance under this A'greement, the
Contractor assumes the custotly of BSC funds or takes pnssession of property of miy
nature whatsoever and wherever situated, which property has in fact been purchased with
monies of BSC, the Coniractor hereby recognizes and scknowledges the existence of a
st relationship, either expréss or constructive, and agrees 1o execute whatever
documents thet may be required by BSC to evidence this relationship.

20.13 Recital. The parties hereby acknowledge and agree that the terms of this
Agreement and Release are contractual and not a mere recital and there are not any othex
agreements, understandings or representations made by BSC except as expressly stated in
this Agreement and Release, Further, Contractor agrees that if any'provision of this
Agreement end Release is found to be unenforceable, the remaining terms shall retnain in
full force and effect.
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20
20.14 Non-Publicity. This Agreentent and the Enpagement and all aspects assaciated
with the Engagement is classifigd. It is a material condition of this Agreeptent (and a-
legal obligation of Cantractor) that the Contractor shail not disclose any information
whatsoever relating to the Engagement or use or allow to be used any aspect of this
Agreement for pubhc;ty or advertisement purposes. ll is further understood that thig
obligation does not expire upon completion or texmination of this Agreement, but
continues indefinitely. It is further agreed that this contractual refationship shell not be
dlSCIOSEd except as allowed by law or regulatmn

20. 15 Independent Contractor. Contractor acknowledges that it is solely an independent
contractar, Nothing contained in this Agreement shall be deemed to constitute ither
BSC, the Contractor or Customer as an agent, répresentetive, partaer, or joint ventire ar
employee of the other-party for any purpose. Neither party can bind the other to any
apreement with anyone else nor can either party can bind the dther ta any agreement that
compels the other to divulge information regarding agreements, contracts 61 obligations
to/with outside partics. Cantractor understands that he is not entitled to any employee
benefits from' BSC including workers’ compcmanon bem,hts, life insurance, Jong term '
disability, hcalth and dental benefits, pamcxpatmn m 401k plan or ur\y other beneﬁts

20.16 Wawcr By sngnmg this document, Comraulor dcknowlcdges that if Contractor i,
hurt or his praperty is damaged while providing Services hereunder, the intent js that
Contractor and Contractor’s Group is bound by this Release and Indemnification and )
thetefore will be found by 4 court of law to have waived his right to maintain a lawsuit
against BSC-on the basis of any claim from which Contractor has released thém herein,

- 2017 Survival. The provisions of Sections 1,7, 8,9, 11112, 14, 15,16.3, 164, 16.5, 17
18, 19 and 20 (and all subsections thereof) of this Agreement shall survive the sxacuuon

n of this Agreement.

Briag Berrey, Director ‘
BLACKWATER SECURITY CONSUL'!TNG LLC

Mother’s maiden name {8

SCHEDULE 17

INDEMNIFICATION PROCEDURES

Any party claiming indemnnification undgr this ‘Agreement is referred to as the
"Indemnified Party" and any party against whom any such claim is asserted is referred to
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as the "Indemnifying Party. All claims for indemuitication by an Indemnified Party
under thig Section shall be asserted and resolved as follows:

Ifzmy claim, for which an lndcnmifying Party would be liable for damages to an
liidempified Party hereundey, is asserted against-or sought 1o be collected from such
Indemmified Party by a third party (a "Third Party Claim®), the Indemnified Party,
promptly afler the Third Party Claim is so asserted, shall notify the Indemnifying Party of
such Third Party Claim, enclosing copies of all papers served, (the “Claim Notice").
Notwithstanding the foregoing, the Indemnifying Party shall be obligated to indemnify
the Indetnified Party with respect to any such Third Party Claim except to the extent that
a failure to promptly notify the Indenmifying Party in accordance with the foregoing
provisions of this Section actually prejudices the Inderonifying Party's ability to defend
against the Third Party Claim. The Indeninifying Party shall have five (5) days from the
delivery of the Claim Notice (the "Notice Period") in which to notify the Indemnified
Party whether the Indemnifying Party disputes the obligation to provide an indemnity for
such Third Party Claim or whether the Indermifying Party desires, at the sole cost and
expense of the Indemnifying Party, to defand the Indemnified Pa.rty against such Third
Party Claim.

If the Indemnifying Party notifies the Indcmmﬁed Party within the Notice Period
that tbe Indemnifying Party does not dispute its liability to the Indemnified Party, then
the Indennifying Party shall have the right to defend, at its sole cost and expense, such
Third Party Claim by all appropriate proceedings, which proceedings shall be diligently
prosecuted by the Indemnifyirg Party to a final conclusion or settlement. The
Indemnifying Party shiall have full control of sich defense and proceedings, including
any compromise or settlement thereof} provided, however, that the Indemnified Party
shall be authorized, at its sole cost and expense, to file during the Notice Period any
motion, answer or other pleading which the Indemnified Party and the Indemnifying
Party shall deém necessary or appropriaie to protect the respactive jaterests of the
Indemnified Party and the Indemnifying Party; provided, firther, however, that if
requested by the Indemmifying Party, the Indemnified Parly agrees, at the sole cost and
expense of the Indemnifyirg Party, to cooperate with the Indenmifying Patty and its
counsel in contesting any Third Party Claim which the Indemnifying Party elects to
contest, or, if appropriste and related to the Third Party Claim in question, in making
any counterclaim agsinst the person or entity asserting the Third Party Claim or any
cross-complaint against any person or entity. The Indemnificd Party may participate in,
but not control, any defense or settlement of any. Third Party Claim controiled by the
Indemnifying Party pursuant to this Section, and, except as provided in the preceding
sentence, the Indcnmxﬁed Party shall bear its own costs and expt_nses with respect to such
_participation.

If the Indemnifying Party fails to notify the Indemmﬁed Party within the Notice Period
that the Indemnifying Party does not dispute its liability to the Indemnified Party and that
the Indemnifying Party desires to defend the Indemnified Party pursuant to this Section,
or if the Indemnifying Party fails to diligently and promptly prosecute the Third Party
Claim or to settle it, or if the Indemnifying Party fails to give any notice whatsoever
within the Notice Period, then the Indemmnified Party shall have the right to defend, at the
sole cost and expense of the Inderonifying Party, the Third Party Claim by all appropriate
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proceedings, which proceedings shall be promptly and vigorously prosecyted by the
Indemnified Party 1o a final conclusion or settlement, in the-discrétion ofthe Indemnified
Party. The Indemnified Party shall have full control of such defense and proceedings,
including any compromise or settlement thereof. Notwithstanding the foregoing
provisions, if the Indemmnifying Party has notified the Indemnified Party withip the Notice
Period that the Indemnifying Party disputes its liability to the [ndemnified Party and if
such dispute is resolved in faver of the Indemnifying Party by a final, non-appealahle
order of a court of competent jurisdiction, then the [ndenmifying Party shall not be
required to bear the costs and expenses of the Indemnified Party's defense ar of the
Indemnifying Party's participation therein at the Indemnified Party's request, and the
Indemnified Party shall be abligated to reimburse the Indernifying Party in full for ell
costs and expenses incurred in cormection with such litigation on demand. The
Indemnifying Party may participate in, but not control, any defense or settlement
controlled by the Indemnified Party pursuant to this Section, and the Indemnifying Party
shall bear its ovim costs and expenses with respect to such participation.

1n. the event any Indemnified Party shall have a claim againgt any Inﬂemmf’ymg
Party hereunder which does not involve a Third Party Cleim being asserted against or
sought to be collected from the Indemnified Party by a third party, then the Indemnified
Party shall notify the Indenwifying Party of such claim by the Indemuified Party, -
specifying the nature of and the specific basis for such ¢laim and the smount of or the
estimated amount of such claim (the "Indemnity Notice™), If the Indemnifying Party does
not notify the Indcmmﬁed Party within twenty (20) days from the delivery of the
Indermnify Notice that the Indemnifying Party disputes such claim, the amount ox
estimated amount of such claim specified by the Indcmmﬁed Party shall be conclusively
deemed a liability of the Iudemmfymg Party hereunder. However, if the Indemuifying
"Party hes timely disputed such claim, as provided above, then'such dispute shall be
resolved by mutun] apreement of the Indemnified Party and the Indemnifying Party or by
ltigation in any appropriate coust of competent jurisdiction,
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Chairman WAXMAN. Please proceed however you wish, and thank
you very much for being here.

STATEMENTS OF KRISTAL BATALONA, DAUGHTER OF
BLACKWATER EMPLOYEE WESLEY BATALONA; KATHRYN
HELVENSTON-WETTENGEL, MOTHER OF BLACKWATER EM-
PLOYEE STEPHEN HELVENSTON; RHONDA TEAGUE, WIFE OF
BLACKWATER EMPLOYEE MICHAEL TEAGUE; AND DONNA
ZOVKO, MOTHER OF BLACKWATER EMPLOYEE JERRY
ZOVKO

STATEMENT OF KATHRYN HELVENSTON-WETTENGEL

Ms. HELVENSTON-WETTENGEL. I would like to start off by sin-
cerely thanking the committee for inviting each of the families of
the four men who were killed in Fallujah. Although everyone re-
members those images of the bodies being burned, beaten, dragged
through the streets, and ultimately hung up from a bridge, we con-
tinue to relive that horror day after day, as those men were our
fathers, sons, and husbands.

Following that horrific incident on March 31, 2004, we turned to
Blackwater for answers. What we received was appalling. We were
told that the information surrounding the circumstances in which
our loved ones were killed was confidential. When we insisted on
seeing the report concerning the incident, Blackwater told us that
we would have to sue them to get it.

Having just lost the most important people in our lives, a lawsuit
was the last thing on our minds. Instead, our focus was con-
centrated on finding out just what happened. However, the people
in the best position to tell us what happened refused to do so. It
was not as if Blackwater was claiming that it did not know what
happened; but instead Blackwater concealed the information from
us that we needed so desperately to understand why our loved ones
were dead.

Imagine having the people so near and dear to your hearts killed
overseas in a foreign country, and then having his or her employer
tell you that the details are confidential and that it would take a
lawsuit to turn the information over.

There is no accountability for the tens of thousands of contrac-
tors working Iraq and abroad. Private contractors like Blackwater
work outside the scope of the military’s chain of command and can
literally do whatever they please without any liability or account-
ability from the U.S. Government.

They also work in countries like Iraq which are not currently ca-
pable of enforcing the law and prosecuting wrongful conduct such
as murder. Therefore, Blackwater can continue accepting hundreds
of millions of dollars in taxpayer money from the Government with-
out having to answer a single question about its security operators.

It is our understanding that Blackwater has lost more operators
than any other U.S. security company working in Iraq. The inher-
ent flaw in the manner in which private contractors are being used
is that there is no accountability or oversight. If the U.S. military
was performing the job that is now farmed out to the private sec-
tor, there would always be someone to answer to, all the way up
to the President of the United States. More importantly, those in
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the chain of command would be looking out for the best interest of
the soldiers and their country.

In the case of Blackwater, the people making critical decisions
are those in corporate America, whose focus is often on cutting cost
and making profit. When the decision was made to save millions
of dollars by not buying armored vehicles, our husbands, fathers,
and sons were killed. Blackwater gets paid by the number of warm
bodies it can put on the ground in certain locations throughout the
world. If some are Kkilled, it replaces them at a moment’s notice.
What Blackwater fails to realize is that the commodity it trades in
is human life.

While it may be just a statistic to Blackwater, the four men
killed in Fallujah were exceptional Special Forces who collectively
gave decades of military service to our country. My son Scotty be-
came the youngest Navy Seal ever at the age of 17. He was fluent
in five dialects of Spanish. He served as a Navy Seal from Europe
to Central and South America. He helped train embassy staffs and
even set up the security for President Ronald Reagan’s summit
meeting in Venice, Italy.

Before leaving the Navy, Scott rose to the level of teaching Navy
Seal courses and was ultimately offered a commission. Scott was
also a Gold Medal winner at the World Pentathalon. That year he
won two golds, a silver, and a bronze out of five events.

Mike Teague served in the U.S. Army for 15 years in the 160th
Special Operations Community. He had deployed in Panama, Gre-
nada, Spain, Somalia, and other places that constantly immersed
him in covert operations. As a civilian, Mike taught gun training
classes for the State of Tennessee, provided security for high-profile
celebrities and athletes, and worked as a police officer for the Fed-
eral Reserve. He was reactivated during the war in Iraq and spent
12 months in the Army Special Forces in Afghanistan.

Jerry Zovko and Wesley Batalona were similarly former Special
Forces with the U.S. Army. Jerry was a member of the U.S. Army’s
82nd Airborne Division and the Army Rangers. He served in Bos-
nia, and the Sinai Peninsula.

Wesley joined the Army after high school and quickly became an
Army Ranger. He gave 20 years of service to our country by serving
all around the world.

The talents of highly skilled Special Forces personnel do not al-
ways translate well into civilian life; however, Blackwater provided
the high-paying alternative to the routine jobs that former military
personnel usually resort to. Blackwater offered our men $600 per
day to work private security in Iraq. More importantly, Blackwater
also promised our men certain protections which were critical in
determining whether to accept such a high-paying job to work in
a war zone.

Our four men were told that they would be working in armored
vehicles with no less than six operators in each detail. There were
supposed to be at least three people in each vehicle. This would
have provided a driver, a navigator, and a rear gunner. They would
have heavy machine guns to fight off any attacks.

Our men were also told that they would be able to learn the
routes through Iraq prior to going on any missions, and to conduct
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a risk assessment of each mission to determine if it was too dan-
gerous to go.

Blackwater did not provide our men with any of these protec-
tions. It is undisputed that they did not have armored vehicles,
they did not have a team of six, they did not have three people per
vehicle. They did not have a rear gunner. They did not have heavy
machine weapons. They were not able to conduct a risk assessment
of the mission. They did not have a chance to learn their routes be-
fore going on the mission. In fact, when Scotty asked for a map of
the route, he was told, “It is a little too late for a map now.”

Ultimately, all four men died before the contract they were work-
ing under was even scheduled to begin.

Lack of preparation and the strive to make as much money as
quickly as possible, even if not 100 percent ready, is Blackwater’s
style of business. This style was confirmed just last month when
Blackwater’s president, Gary Jackson, told the Harvard Business
Review, “I constantly push for the 80 percent solution that is exe-
cutable now over the 100 percent solution we might be able to de-
vise in another 3 weeks.” An 80 percent solution means that 20
percent of the operators are dead. Blackwater actually lost 9 of its
34 operators in just over 2 months. That means that only 74 per-
cent survived, which is pretty close to Blackwater’s goal of 80 per-
cent.

Our men were told that they would be performing work that
would make a difference, such as guarding Ambassador Paul
Bremer. Instead, they died escorting empty trucks that were going
to pick up kitchen equipment.

Once the men signed on with Blackwater and were flown to the
Middle East, Blackwater treated them as fungible commodities. For
example, Scotty was physically and verbally attacked one night by
a Blackwater program manager when Scotty indicated that he was
not well enough to leave the following morning on the mission. De-
spite two other Blackwater operators offering to go in Scott’s place,
the Blackwater manager burst in to Scott’s room late at night, con-
fiscated his weapon, and told Scotty that if he personally did not
go on the mission the following day, he would be fired.

It was under this threat of being fired and abandoned in Iraq
that forced Scott to leave for Baghdad the following morning. How-
ever, late that night Scott sent his last e-mail. It was addressed to
the owner, president, and upper management of Blackwater Secu-
rity. The treatment of the security operators was so bad that after
working for Blackwater for just 11 days Scott felt compelled to
write an e-mail to the owner and president of the company that
began, “It is with deep regret and remorse that I send you this e-
mail. During my short tenure here with Blackwater I have wit-
nessed and endured some extreme unprofessionalism.”

In this lengthy e-mail, Scott detailed all of the problems with the
entire program and the treatment of the operators. There was no
response from Blackwater’s management to this call from help. In-
stead, our men were dead 4 days later.

After the incident, Blackwater held a small memorial service for
our men and the other Blackwater operators who were killed. Dur-
ing our time at the Blackwater compound, there were guards as-
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signed to each of the families. The guards were with us at all times
and did not let us speak with the other family members in private.

Ultimately, Blackwater refused to tell us anything about how our
men died. For 6 months after the incident, Blackwater did not re-
turn telephone calls or inquiries about the incident. Ultimately, I
tracked down a direct number for Blackwater’s owner, Erik Prince.
When I called it, Mr. Prince actually answered the phone. We had
a brief conversation, and I asked Mr. Prince for a copy of Scott’s
contract and the incident report. He told me that I should receive
them within a couple of weeks. No documents ever came.

Although Blackwater told us that we would have to file a lawsuit
to obtain a copy of the incident report, Blackwater has done every-
thing possible to prevent the disclosure of any information. During
the past 2 years that the lawsuit has been pending, Blackwater has
not answered a single question or produced a single document. In-
stead, Blackwater has appealed every single ruling all the way up
to the U.S. Supreme Court. When we attempted to take the deposi-
tion of a key witness, Blackwater sent him out of the country just
days before his deposition. When he recently returned to the
United States after working for Blackwater for the past 2 years, we
obtained another court order to take his deposition. Blackwater has
now appealed that order, as well.

Thus far in our legal quest Blackwater has hired five different
law firms to fight us, including such politically connected lawyers
as Fred Fielding, White House counsel, and Kenneth Starr. It ap-
pears that Blackwater will go to any lengths to prevent us from
finding out why our men were killed and to avoid any accountabil-
ity for its actions.

Through it all, Blackwater has never denied that it was obligated
to provide our men with certain protections. More importantly,
Blackwater has never denied that it did not provide our men with
these protections. Instead, Blackwater has simply said that it can-
not be sued for its conduct.

As appalling as it may seem, Blackwater also recently filed a $10
million claim against us for bringing our lawsuit.

First and foremost, we are seeking answers from Blackwater as
to how and why our loved ones are dead. Why were they not in ar-
mored vehicles? Why were they not in a team of six? Why were
there not three operators in each vehicle? Why were there not pro-
vided heavy weapons? Why were they not permitted to learn the
routes in Iraq before going on their mission? Why were they not
allowed to gather intelligence from the outgoing security company?

Why was a risk assessment not performed prior to that mission?
Why were they not given 24 hours notice before their mission? Why
were they lost in the middle of Iraq? Why did they drive through
the center of Fallujah at a time when even U.S. military would not
go through? Why were they lied to about the weapons and protec-
tions they would have? In short, why did Blackwater choose to
make a profit over the safety of our loved ones?

Second, we are seeking accountability for the wrongful conduct of
Blackwater. Private contractors such as Blackwater are being paid
millions of dollars of our taxpayer money to line their own pockets
and jeopardize the safety of the men and women working for them.
There needs to be accountability for their conduct. While



75

Blackwater is a private North Carolina company and should be
held to answer to a North Carolina jury, the Government should
also create some type of accountability and oversight for private
contractors.

Third, we are seeking to prevent other families from receiving
that dreadful telephone call explaining that the father, a son, or a
husband has been killed. If the message is sent throughout the in-
dustry that private contractors will be held accountable for their
wrongful conduct abroad, the companies may devote more attention
to the safety of their workers and less to the amount of their prof-
its.

Having lost those close to our hearts and then having experi-
enced the callous indifference of Blackwater, we sincerely hope that
Congress will take action by creating accountability for the private
contractors and not continue to allow them to make millions of dol-
lars at the cost of the American lives.

[The prepared statement of the Blackwater family members fol-
lows:]
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U.S. HOUSE OF REPRESENTATIVES
Committee on Oversight and Government Reform
Wednesday, February 7, 2007
2154 Rayburn House Office Building
Washington, DC

TESTIMONY OF KATHRYN HELVENSTON-WETTENGEL,
RHONDA TEAGUE, DONNA ZOVKO AND KRISTAL BATALONA

We would like to start off by sincerely thanking the Committee for inviting each of the
families of the four men who were killed in Fallujah, Iraq, while working for Blackwater Security
Consulting, 1o this hearing. Although everyone remembers those images of the bodies being
burnt, beaten, dragged through the streets and ultimately hung up from a bridge, we continue to
re-live that horror day after day, as those men were our fathers, sons and husbands.

Following that horrific incident on March 31, 2004, we turned to Blackwater for answers.
What we received was appalling. We were told that the information surrounding the
circumstances in which our loved ones were killed was “confidential.” When we insisted on
seeing the report concerning the incident, Blackwater told us that we would have to sue them to
get it.

Having just lost some of the most important people in our lives, a lawsuit was the last
thing on our mind. Instead, our focus was concentrated on finding out just what happened.
However, the people in the best position to tell us what happened rcfused to do so. It was not as
if Blackwater claimed that it did not know what happened, but instead Blackwater concealed the
information from us that we nceded so desperately to understand why our loved ones were dead.
Imagine having the person so near and dear to your heart killed overseas in a foreign country, and
then having his or her employer tel} you that the details are “confidential” and that it would take a

lawsuit to turn the information over.
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There is no accountability for the tens of thousands of contractors working in Iraq and
abroad. Private contractors like Blackwater work outside the scope of the military’s chain of
command and can literally do whatever they please without any liability or accountability from
the U.S. government. They also work in countries like Iraq, which are not currently capable of
enforcing the law and prosecuting wrongful conduct, such as murder. Therefore, Blackwater can
continue accepting hundreds of millions of dollars in taxpayer money from the government,
without having to answer a single question about how its security operators are killed. It is our
understanding that Blackwater has lost more operators than any other U.S. security company
working in Iraq.

The inherent flaw in the manner in which private contractors are being used is that there
is no accountability or oversight. [f the U.S. military was performing the jobs that it now farms
out to the private sector, there would always be someone to answer to—all the way up to the
President of the United States. More importantly, those in the chain of command would be
looking out for the best interests of the soldiers and the country,

In the case of Blackwater, the people making critical decisions are those in corporate
America, whose focus is often on cutting costs and making a profit. When the decision was
made to save millions of dollars by not buying armored vehicles, our husbands. fathers and sons
were killed. Blackwater gets paid for the number of warm bodies it can put on the ground in
certain locations throughout the world. If some are killed, it replaces them at a moment’s notice.
What Blackwater fails to realize is that the commodity it trades in is human life.

While maybe just a statistic to Blackwater, the four men killed in Fallujah were
exceptional special forces, who collectively gave decades of military service to our country.

Scott Helvenston became the youngest Navy Seal ever at the age of 17. He was fluent in five

22-
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dialects of Spanish, and served as a Navy Seal from Europe to Central and South America. He
helped train embassy staff and even set up the security for President Ronald Reagan’s summit
meeting in Venice, Italy. Before leaving the Navy, Scott rose to the level of teaching Navy Seal
courses and was ultimately offered a commission. Scott was also a gold medal winner at the
world pentathlon.

Mike Teague served in the U.S. Army for 15 years in the 160" Special Operations
Community. He had deployed in Panama, Grenada, Spain, Somalia and other places that
constantly immersed him in covert operations. As a civilian, Mike taught gun training classes for
the State of Tennessee, provided security for high-profile celebrities and athletes, and worked as
a police officer for the Federal Reserve. He was reactivated during the War in Iraq and spent 12
months in the Army’s special forces in Afghanistan.

Jerry Zovko and Wesley Batalona were similarly former special forces with the U.S.
Army. Jerry was a member of the U.S. Army's 82™ Airborne Division and the Army Rangers.
He served in Bosnia and the Sinai Peninsula. Wesley joined the Army after high school and
quickly became an Army Ranger. He gave 20 years of service to our country by serving all
around the world.

The talents of highly-skilled special forces persommel do not always transiate well into
civilian life. However, Blackwater provided a high-paying alternative to the routine jobs that
former military personnel usually resort to. Blackwater offered our men $600 per day to work
private security in Irag. More importantly, Blackwater also promised our men certain protections
which were critical in determining whether to accept such high-paying jobs to work in a war

zZone.
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Our four men were told that they would be working in armored vehicles, with no less than
six operators in every detail. There were supposed to be at least three people in each vehicle.
This would have provided for a driver, a navigator and a rear gunner, who would have had a
heavy machine gun to fight off any attacks.

Our men were also told that they would be able to learn the routes through Iraq prior to
going on any missions and to conduct a risk assessment of each mission to determine if it was too
dangerous to go.

Blackwater did not provide our men with any of these protections. It is undisputed that
they did not have armored vehicles. They did not have a team of six. They did not have three
people in each vehicle. They did not have a rear gunner. They did not have heavy machine
weapons. They were not able to conduct a risk assessment of the mission. They did not have a
chance to leam the routes before going on the mission. In fact, when Scott Helvenston asked for
a map of the route, he was told: “It’s a little too late for a map now.” Ultimately, all four men
died before the contract they were working under was even scheduled to begin.

Lack of preparation and the strive to make as much money as quickly as possible, even if
not 100% ready, is Blackwater’s style of business. This style was confirmed just last month
when Blackwater’s president, Gary Jackson, told the Harvard Business Review:

“I constantly push for the 80% solution that is executable now,
over the 100% solution we might be able to devise in another three
weeks.”

An 80% solution means that 20% of the operators are dead. Blackwater actually lost 9 of
its 34 operators in just over two months. That means that only 74% survived—which is pretty

close to Blackwater’s goal of 80%.
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Our men were told that they would be performing work that would make a difference,
such as guarding Ambassador Paul Bremer. Instead, they died escorting empty trucks that were
going to pick up kitchen equipment.

Once the men signed on with Blackwater and were flown to the Middle East, Blackwater
treated them as a fungible commodity. For example. Scott Helvenston was physically and
verbally attacked one night by a Blackwater program manager, when Scott indicated that he was
not well enough to leave the following morning on a mission. Despite two other Blackwater
operators offering to go in Scott’s place, the Blackwater manager burst into Scott’s room late one
night, confiscated his weapon, and told Scott that if he personally did not go on the mission the
following day, he would be fired. 1t was under this threat of being fired and abandoned in the
Iraq that forced Scott to leave for Baghdad the following moming.

However, late that night, Scott sent his last email. It was addressed: “To the Owner,
President and Upper Management of Blackwater Security.” The treatment of the security
operators was so bad that after working for Blackwater for just 11 days, Scott felt compelled to
write an email to the owner and president of the company that began:

“It is with deep regret and remorse that [ send you this e-mail.
During my short tenure here with Blackwater I have witnessed and
endured some extreme unprofessionalism.”

In this lengthy email, Scott detailed all of the problems with the entire program and the
treatment of the operators. There was no response from Blackwater management to this call for
help. Instead, our men were dead four days later.

After the incident, Blackwater held a small memorial service for our men and the other

Blackwater operators who were killed. During our time at the Blackwater compound, there were

.5
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guards assigned to each of the families. The guards were with us at all times and did not let us
speak with the other families members in private. Ultimately, Blackwater refused to tell us
anything about how our men died.

For six months after the incident, Blackwater did not return telephone calls or inquiries
about the incident. Ultimately, Katy Helvenston tracked down a direct number for Blackwater
owner Erik Prince. When she called it, Mr. Prince actually answered the phone. They had a
brief conversation, and Katy asked Mr. Prince for a copy of Scott’s contract and the incident
report. He told her she should receive them in a couple of weeks. No documents ever came.

Atlthough Blackwater told the families that they would have to file a tawsuit to obtain a
copy of the incident report, Blackwater has done everything possible to prevent the disclosure of
any information. During the past two years that the lawsuit has been pending, Blackwater has
not answered a single question or produced a single document. Instead, Blackwater has appealed
every single ruling all the way up to the U.S. Supreme Court.

After we obtained a court order to take the deposition of a key witness, Blackwater sent
him out of the country just days before his deposition. When he recently returned to the United
States after working for Blackwater for the past two years, we obtained another court order to
take his deposition. Blackwater has now appealed that order as well.

Thus far in our {egal quest, Blackwater has hired five different law firns to fight us,
including such politically connected lawyers as Fred Fielding (now White House counsel) and
Kenneth Starr. It appears that Blackwater will go to any lengths to prevent us from finding out
why our men were killed and to avotid any accountability for its actions.

Through it all, Blackwater has never denied that it was obligated to provide our men with

the protections listed above. More importantly, Blackwater has never denied that it did not
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provide our men with those protections. Instead, Blackwater has simply said that it can’t be sued

for its conduct, no matter how wrongful or malicious. As appalling as it may seem, Blackwater

also recently filed a $10 million claim against us for bringing our lawsuit.

First and foremost, we are seeking answers from Blackwater as to how and why our loved

ones died.

Why were they not in armored vehicles?

Why were they not in a team of six?

Why were there not three operators in each vehicle?

Why were they not provided heavy weapons?

Why were they not permitted to learn the routes in Iraq before going on their
mission?

Why were they not allowed to gather intelligence from the out-going security
company?

Why was a risk assessment not performed prior to their mission?

Why were they not given 24 hours notice before their mission?

Why were they lost in the middle of Iraq?

Why did they drive through the center of Fallujah at a time when even the U.S.
military would not go through there?

Why were they lied to about the weapons and protections they would have?
Why did Blackwater not listen to its own manager in charge in Kuwait who

wammed of all of the problems well in advance of the deaths of our men?

In short, why did Blackwater choose to make a profit over the safety of our loved ones.

-
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Second, we are seeking accountability for the wrongful conduct of Blackwater. Private
contractors such as Blackwater are being paid millions of dollars of our taxpayer money to line
their own pockets and jeopardize the safety of the men and women working for them. There
needs to be accountability for their conduct. While Blackwater is a private North Carolina
company and should be held to answer to a North Carolina jury, the government should also
assure the same accountability and oversight for other private contractors operating abroad.

Third, we are seeking to prevent other families from receiving that dreadful telephone call
explaining that a father, son or husband has been kitled. If the message is sent throughout the
industry that private contractors will be held accountable for their wrongful conduct abroad, the
companies may devote more attention to the safety of their workers and less to the amount of
their profits.

Having lost those close to our hearts, and then having experienced the callous
indifference of Blackwater, we sincerely hope that Congress will take action by creating
accountability for private contractors and not continue to allow them to make millions of dollars
at the cost of American lives.

Respectfully submitted,
Kathryn Helvenston-Wettengel,
Rhonda Teague,

Donna Zovko and
Kristal Batalona
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Chairman WAXMAN. Thank you very much for that statement on
behalf of all of you. I know that up here we have the Democrats
and we have the Republicans. I don’t know whether you are Demo-
crats or Republicans. I don’t know whether your sons or husbands
or family members were Democrats or Republicans. And it doesn’t
make any difference.

Ms. HELVENSTON-WETTENGEL. No, it doesn’t.

Chairman WAXMAN. They were American patriots. They were
veterans of our armed services. We want to know some of the
things that you want to know, because we ought to know what is
happening with our young men and women who are in the military
and who are in the front line risking their lives working for private
contractors paid by the U.S. taxpayers.

So we want to get some of the answers to some of the same ques-
tions, but we have an obligation beyond that to the taxpayers of
this country to know how this whole operation works. You have a
contractor, a subcontractor, and who is responsible. Who is ac-
countable? If your loved ones had been members of the military put
into battle, I can’t imagine you would have had to go through all
that you seem to have had to go through just to get answers to
what happened to them. It is really inconceivable to me.

Ms. HELVENSTON-WETTENGEL. I agree. It is unconscionable.

Chairman WAXMAN. Let me ask you some questions, because we
are trying to get a record which we will share with our colleagues
and help us get the information that we need to try to understand
what has been happening.

Some of these questions you may have the answers to and some
you may not. I am asking anybody on the panel who wants to give
us your views.

Were your family members traveling in armored vehicles the day
in Fallujah when they were killed, to your knowledge?

Ms. HELVENSTON-WETTENGEL. They were Mitsubishi Pajeros
with reinforced back bumpers.

Chairman WAXMAN. And how about the number of team mem-
bers that were in each vehicle?

Ms. HELVENSTON-WETTENGEL. Well, when they originally started
to pull out there were three. At the last minute, Dr. Justin
McGuown pulled out the rear gunner in each vehicle claiming that
the}{( needed to have them there to help them do some clerical
work.

Chairman WAXMAN. What was that third person supposed to do
in the vehicle?

Ms. HELVENSTON-WETTENGEL. He was the one that would save
them if they got in trouble. He was the one to protect them.

Chairman WAXMAN. Did they have machine guns?

Ms. HELVENSTON-WETTENGEL. I don’t think Scotty ever got his
own gun back. I don’t think the navigators fired one bullet. The
people in Fallujah literally just walked up to these vehicles and
shot them at point blank range, but then what they did afterward
was just so horrendous.

Chairman WAXMAN. Yes.

Ms. HELVENSTON-WETTENGEL. Scotty lived a short while after
the initial shooting. I was told he was still alive when they tied
him to the back of that truck and drug him through the streets of
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Fallujah, and that was before they decapitated him, dismembered
him, and torched him.

Chairman WAXMAN. Do you know whether they had—I
assume——

Ms. HELVENSTON-WETTENGEL. I have no idea. I know they
didn’t

Chairman WAXMAN. If there is any difference among the others,
because what you are saying, I assume you are speaking for all of
the——

Ms. HELVENSTON-WETTENGEL. Ask them.

Chairman WAXMAN. If there are any differences, please let us
know.

Did they have maps of the area?

Ms. TEAGUE. Not that I am aware of. I am not aware that they
had any maps.

Chairman WAXMAN. Did any of you know whether they had
maps?

Ms. HELVENSTON-WETTENGEL. I was told Scott specifically asked
for a map and he was told it was too late for a map.

Chairman WAXMAN. So it appears, from what all four of you
know, is that they were not traveling in armored vehicles, they
were traveling in teams of two in cars instead of three, and they
didn’t have a rear gunner, and they didn’t have heavy machine
guns, and they didn’t have a map; is that correct?

Ms. HELVENSTON-WETTENGEL. That is my understanding.

Chairman WAXMAN. All of you agree. And you believe it was
Blackwater’s responsibility to provide these items to your family
members; is that right?

Ms. HELVENSTON-WETTENGEL. Well, by just removing the ar-
mored vehicle, I was told gave Blackwater a profit of $1.5 million.

Chairman WAXMAN. Well, we don’t know. That is something you
have heard.

Ms. HELVENSTON-WETTENGEL. Yes.

Ms. TEAGUE. I am not sure of the profits gained by not providing
these men with armored vehicles, but I have watched extensive
footage of other contractors in Iraq taking heavy fire in fully ar-
mored vehicles. They can sustain 20 to 30 minutes. That is a possi-
bility that our men could have gotten out, but we will never know
because they did not have those.

Chairman WAXMAN. You have wanted to know information from
Blackwater. What information did you want to get from Blackwater
that you feel you still haven’t received? I think, Ms. Zovko, you had
some specific information; is that right?

Ms. ZOVKO. Questions.

Chairman WAXMAN. Questions?

Ms. Zovko. Not information, but questions. Why were they sent?
What led them into the mission that they were going to or the job
that they were on for 3 days or 4 days prior than the contract actu-
ally going into effect? Why not prepare them? Why not give them
time to prepare and get to know the route, all of these things that
they were supposed to have been allowed to do prior to doing the
job. There are 1,001 questions, and no answers.

Chairman WAXMAN. Did you talk to anybody from Blackwater?
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Ms. Zovko. Did I? Yes, actually I did. On March 31st in the late
evening I spoke to a young woman by the name of Susan who had,
after three phone calls, confirmed that yes, Mr. Prince will be com-
ing to our house to tell us that our son was dead, and had talked
to her a couple of times about the body coming home, and then all
of a sudden she disappeared. The only contact and good ears that
I had there to listen to me were not there any more. I have lost
contact with them. My son, Tom, had talked to Blackwater and had
communicated with them more so than I did after that. I met with
the Blackwater employees at the memorial that they had in Octo-
ber, which is 6 months after the death of my son, and after that
nothing.

Chairman WAXMAN. In the joint statement, at least one of you
was told sue Blackwater in order to get information. Is that some-
thing that was told to you?

Ms. Zovko. Yes, and told us to sue. I was under the impression
that all of the families, the families of my Jerry’s coworkers and
the families of the other young men that were killed that worked
for Blackwater in Iraq will have the opportunity to go into this
boardroom meeting for answers and questions. Actually, that is the
impression that I was under. Well, after lunch and after everything
that we went through that we did at the Blackwater facilities, my
husband, my son, and I were escorted to this meeting to where it
was only the three of us and four of the Blackwater employees.
There was no questions and answers really.

Chairman WAXMAN. Tell me about somebody telling you you
have to sue them to get answers.

Ms. Zovko. My husband was asking where are my son’s personal
things, where are things that belonged to my son, how did my son
die. And she said that was confidential. It was the information that
if we wanted to know we needed to sue. And she actually was sit-
ting at this part of the table at the end of the table, or head of the
table. We were on the side. She stood up and she said that if we
wanted to know that, that we needed to sue. That was confidential.

Chairman WAXMAN. And was there anybody else there in that
room from Blackwater?

Ms. ZovKo. Yes, there was Mr. Rush.

Chairman WAXMAN. That is Mike Rush?

Ms. Zovko. Yes.

Chairman WAXMAN. He’s a very senior Blackwater official, ac-
cording to our information. And he’s the deputy director for oper-
ations at North Carolina headquarters. What did he have to say?

Ms. Zovko. Maybe at that time he wasn’t so high in the position
in chain of command, if you will, but, no, he was the person that
we had met that had spent time with the families, and he was sit-
ting there. He was sitting to the right of Ann, and right next to
him was a gentleman by the first name of Dave that was the fast-
est gun, mind you, the fastest gun in Iraq. That was a joke. This
is supposed to make me feel like smiling or laughing because we
are sitting at this table and they are introducing this gentleman
that just came back from Iraq and he was the fastest gun in Iraq.

But we were told to sue, and we had gotten no information. We
did receive a copy of a flag that people that live near the
Blackwater headquarters have made for our sons, or it could have
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been the employees of Blackwater that were in Baghdad and Iragq,
but it did have my son Jerry’s name, Scotty’s, Wes’ and Mike’s on
that flag. That was the only thing that we have gotten out of that
answers and question session with Blackwater.

Chairman WAXMAN. Thank you.

Ms. HELVENSTON-WETTENGEL. I would like to add something
about that flag. It was crocheted by a 70 some year old woman that
lived near the Blackwater compound, and she crocheted it. It was
a very large flag. But Blackwater had nothing to do with that. She
just wanted to do something and she thought that might help us
feel better.

Chairman WAXMAN. Thank you.

Ms. HELVENSTON-WETTENGEL. But Blackwater had nothing to do
with it.

Chairman WAXMAN. Thank you.

Mr. Davis, I want to recognize you.

Mr. DAvis OF VIRGINIA. Thank you. I join Chairman Waxman in
expressing our appreciation for their patriotism and trying to honor
their memories in an appropriate fashion. I am having a hard time
even understanding the contractual vehicle as we look at all of the
documents, too, if this was an ESS LOGCAP or ESSEUR. They
were a 4th or 5th year subcontractor, and I hope we can get to the
bottom of that. But one question I have, as we understand it, fami-
lies ought to be entitled to and receive compensation under the in-
surance that contractors are required to carry pursuant to the De-
fense Base Act. Have each of you received those benefits?

Ms. HELVENSTON-WETTENGEL. Widows and minor children re-
ceive those benefits.

Mr. DAvVIS OF VIRGINIA. Correct.

Ms. HELVENSTON-WETTENGEL. I don’t receive any.

Ms. TEAGUE. I personally never applied for those benefits. That
has been brought to my attention several times as we have asked
questions. That, to me, has nothing to do with who is accountable
for not providing the things to my husband and those other men
that they were promised for their protection.

Mr. DAVIS OF VIRGINIA. I agree.

Ms. ZovKo. I received no benefits.

Mr. DAviS OF VIRGINIA. OK.

Ms. BATALONA. My mother receives benefits.

Mr. Davis OF VIRGINIA. OK. Thank you. That is all my questions.

Chairman WAXMAN. Any questions?

Mr. DAVIS OF VIRGINIA. I will yield to Mr. Issa.

Mr. IssA. Thank you. Thank you, Mr. Chairman.

I guess I have one opening comment. Although I don’t think your
testimony today is particularly germane to the oversight of this
committee, I am deeply sorry for the losses that you have had.
Camp Pendleton is the center of my District, and so Fallujah was
particularly painful for all of us in the community there, because
during the same period, obviously, the Camp Pendleton Marines
were heavily engaged in a dangerous zone.

One question I have is the opening statement. Who wrote it?

Ms. HELVENSTON-WETTENGEL. It was a compilation of all four of
us. We all sent in our thoughts and feelings to Dan Callahan and
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he compiled it, because we were told we only had 5 minutes, and
so we had to—I have my own personal statement that I

Mr. IssA. It was well written and I asked because it did appear
as though it was written by an attorney who had obviously slipped
in a lot of things that they believe would be facts in the lawsuit
now pending, and certainly I think it is regrettable that a family
should have to sue to get information.

I guess one question, all four of these men were experienced, sea-
soned people who understood the military and law enforcement; is
that fair to say?

Ms. HELVENSTON-WETTENGEL. Yes.

Mr. IssA. In a sense, and hearing some of the biographies, these
were people who would have been able to set policy, set the terms,
if you will. I see you shaking the head, but think about this before
you answer. These are people who, in fact, trained other people,
particularly Scotty, so, as I understand, what we are talking about
are professionals, highly skilled, going into a combat situation with
experience about combat. Would that be fair to say?

Ms. HELVENSTON-WETTENGEL. No experience would have pro-
tected them that day.

Mr. IssAa. But that is not the question. Were these four loved
ones of yours——

Ms. HELVENSTON-WETTENGEL. They were very experienced. They
were definitely.

Mr. Issa. OK. I think it is important, because one thing that is
legitimate to this committee’s oversight is: Does Blackwater, who
I don’t know from Adam, basically, but do they hire top-notch,
skilled professionals that come prepared with skills commensurate
with those of the U.S. military if they are to do similar jobs.

Ms. HELVENSTON-WETTENGEL. May I answer that?

Mr. IssA. Yes, please.

Ms. HELVENSTON-WETTENGEL. Well, they do hire very highly
trained people, but they also are in Africa in these little villages
hiring these men that make $30 a month and are told that if they
die that their families will get $1 million. There is a man from Afri-
ca that came and interviewed me. I have done interviews from two
of them from Korea because they are hiring there.

Mr. IsSA. Sure. But you are experts on your children, your hus-
bands, your father, your loved ones. They were highly qualified,
highly skilled.

Ms. HELVENSTON-WETTENGEL. They certainly were.

Mr. IssA. They were the type that we should want to have doing
security and assisting our military in this combat zone. Would that
be fair to say for all four?

Ms. HELVENSTON-WETTENGEL. Those four were very highly
trained, but I cannot say that is the case for all of Blackwater’s em-
ployees.

Mﬁ' IssA. That is a great loss, obviously, to you and to the
work——

Ms. HELVENSTON-WETTENGEL. Yes. I am a widow.

Mr. IssA [continuing]. That they were doing. I'd like to thank you
for the service they provided and again express our sympathies for
their loss.

I yield back.
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Chairman WAXMAN. I just want to take exception that it is not
germane to our inquiry. If taxpayers are paying for layers and lay-
ers and layers of private bureaucracy, and if somebody who is get-
ting taxpayers’ dollars tells even highly trained American veterans
that they are going to have body armor, they are going to have
armed vehicles, and they are going to have special people with
them to help them carry out their job, we ought to know whether
they failed to do that, because of indifference or negligence or in-
competence. That is very much our job in oversight. It seems to me
sometimes those who are criticizing our oversight didn’t think we
were actually going to do oversight, and this is part of our job.

Ms. SCHAKOWSKY. Would the gentleman yield for just a second?

Chairman WaxXMAN. Well, let me ask unanimous consent that
Ms. Schakowsky, who is not a member of this committee, be able
to sit with us. Without objection, that will be the order.

I do want to recognize Members who——

Ms. SCHAKOWSKY. Can I just, in that regard——

Chairman WAXMAN. Yes.

Ms. SCHAKOWSKY. I also wanted to take exception to the question
about who wrote the testimony, because I think clearly the implica-
tion was that somehow these wonderful women couldn’t possibly
have written that wonderful heartfelt testimony and that it took a
lawyer in order to put it together. I resent that very much and I
wanted to just put that on the record. Thank you.

Ms. HELVENSTON-WETTENGEL. I do have my personal testimony,
if you would like to see it.

Chairman WAXMAN. Well, whatever you have, we will be happy
to receive for the record.

Mr. Tierney.

Mr. TiERNEY. Thank you, Mr. Chairman.

In your testimony that was given, you had a written question
that you wanted Blackwater to answer, and it essentially was: Why
did Blackwater not listen to its own manager in charge in Kuwait
who had warned of all the problems well in advance of the deaths
of your relatives. Ms. Helvenston-Wettengel, who was this man-
ager?

Ms. HELVENSTON-WETTENGEL. Justin McGuown was his imme-
diate superior.

Mr. TIERNEY. I am sorry. I couldn’t hear you.

Ms. HELVENSTON-WETTENGEL. His name was Justin McGuown.
He was Scott’s immediate superior.

Mr. TIERNEY. And what concerns did he raise with Blackwater?

Ms. HELVENSTON-WETTENGEL. John Potter.

Mr. TiERNEY. Mr. Potter? What concerns did Mr. Potter raise
with Blackwater?

Ms. HELVENSTON-WETTENGEL. Apparently it is my understand-
ing that the guarantees that were given to our four men were not
allowed in a subcontract that was signed with ESS. In the ESS
contract they deleted the word “armored.”

Mr. TIERNEY. They deleted the word “armor?”

Ms. HELVENSTON-WETTENGEL. Yes.

Mr. TIERNEY. From the vehicles and from the——

Ms. HELVENSTON-WETTENGEL. In the ESS contract that
Blackwater signed after Scotty had signed his contract.
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Mr. TIERNEY. And you have had some difficulty getting the an-
swers to these questions from Blackwater, so what was their re-
sponse to Mr. Potter’s concerns, if you know?

Ms. HELVENSTON-WETTENGEL. Well, they fired him initially.

Mr. TIERNEY. They fired him?

Ms. HELVENSTON-WETTENGEL. Initially, yes, because he was very
upset because the word “armored” was deleted, and he argued for
that. He said we’d have to have armored vehicles. And he subse-
quently was fired.

Mr. TIERNEY. And have you had any communications with him
since he was fired by Blackwater?

Ms. HELVENSTON-WETTENGEL. Yes.

Mr. TIERNEY. Yes.

Ms. HELVENSTON-WETTENGEL. And you know where he is?

Mr. TIERNEY. Yes.

Ms. HELVENSTON-WETTENGEL. OK. Now, you brought a lawsuit
against the company, and their response was what?

Ms. HELVENSTON-WETTENGEL. They were outraged that we had
the audacity to sue them. They claim that they cannot be sued be-
cause they are a Defense contractor.

Mr. TIERNEY. And did they take any action against you?

Ms. HELVENSTON-WETTENGEL. Personally, $10 million is some-
thing kind of personal.

Mr. TIERNEY. The countersuit?

Ms. HELVENSTON-WETTENGEL. Yes. That is pretty personal.

Mr. TIERNEY. And, if I understand it, their countersuit asserts
that you had no right to sue them under the terms of the contract,
and therefore you are responsible to them for $10 million?

Ms. HELVENSTON-WETTENGEL. Yes, basically.

Mr. TIERNEY. And where in the court process is that suit and
countersuit right now? How far along are you?

Ms. HELVENSTON-WETTENGEL. That was fairly recently that they
did that. I don’t know how far it has progressed.

Mr. TIERNEY. If I discuss with you

Ms. HELVENSTON-WETTENGEL. Well, after 3 years they have yet
to give us any kind of document or deposition.

Mr. TIERNEY. That is exactly where I was going to go.

Ms. HELVENSTON-WETTENGEL. Yes.

Mr. TIERNEY. So your lawyers have asked for written documents
to be produced?

Ms. HELVENSTON-WETTENGEL. We have received nothing.

Mr. TIERNEY. And you have received nothing. Have you had
depositions, times where you came in before——

Ms. HELVENSTON-WETTENGEL. At one point Mark Miles, who
works with Dan on this case, he flew all the way to Norfolk, and
he scheduled——

Mr. TIERNEY. All the way to Norfolk?

Ms. HELVENSTON-WETTENGEL. Norfolk. He had deposed a num-
ber of Blackwater employees and they just didn’t show, and so
Mark sat in his hotel room for 22 days and he kept faxing their
attorney saying at least give me the courtesy, if no one is going to
show all the way through Friday, please just let me know, sign it,
and I will go home. After I think it was the 3rd day they finally
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gave him that courtesy, just that nobody that had been deposed
would be there.

Mr. TIERNEY. In the course of your lawsuit do you know whether
or not your counsel have sought to have documents produced by
any Government agency, the Department of Defense, for instance,
or taken any testimony from any Government individuals?

Ms. HELVENSTON-WETTENGEL. I have no knowledge. I am not
saying that they didn’t; I just have no knowledge of it.

Mr. TIERNEY. I want to thank all of you for your testimony today
and say how sorry we all are. I think most people in this country,
if not all, understand that, while your family members may have
been serving as private individuals or citizens in this case, that
they were working in the interest of our country, and we all feel
that they deserve the same protections and regard as people in the
military, whether from our own Department of Defense or from
their contracting agent, so you have our sympathy.

Ms. HELVENSTON-WETTENGEL. They were all very proud, patri-
otic men

Mr. TIERNEY. I am sure they were.

Ms. HELVENSTON-WETTENGEL [continuing]. Who loved their
country.

Mr. TIERNEY. As are you. Thank you very much.

Ms. HELVENSTON-WETTENGEL. You are welcome.

Mr. TIERNEY. I yield back.

Chairman WAXMAN. Thank you, Mr. Tierney.

Mr. IssA. Mr. Chairman, point of order.

Chairman WAXMAN. Yes?

Mr. IssA. While I was out of the room voting in Judiciary I un-
derstand that there was what I would consider a disparaging com-
ment implying that my question to the witness was related to hav-
ing been a woman outside the ordinary course of business. Would
that be correct?

Chairman WAXMAN. Well, it is not an adequate point of order,
but do you want to make a statement?

Mr. IssA. I would like to have the words taken down.

Chairman WAXMAN. We will check with the parliamentarian to
see if that is appropriate in a committee. But meanwhile we have
witnesses here and I want to pursue

Mr. IssA. I look forward to hearing their testimony.

Chairman WAXMAN. Mr. Westmoreland. Mr. Bilbray. Mr. Platts.

Ms. TEAGUE. Congressman Waxman.

Chairman WAXMAN. Yes.

Ms. TEAGUE. I would just like to go back for a second for a point
simply to try to make it a little bit clearer about the Congressman’s
point that these were men that were highly skilled, familiar with
combat, the kind of men you would want in these positions. I agree
with that. But I don’t know if this was made clear. All four of these
men had not been with Blackwater. My husband had been with
them literally—I put him on the plane March 26th. He arrived in
Kuwait March 29th, and he was killed March 31st. Had never done
a mission with Blackwater before. OK? Her son had been with
Blackwater 11 days. Her son about 3 months, I believe.

Ms. BATALONA. Two weeks.
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Ms. TEAGUE. Two weeks. So here you have four men, highly
skilled, yes, understand combat, yes, but they are sent out on a
mission, my understanding, no map, no prior time to assess the sit-
uation. Could someone that has not worked with this company for
some time go with them or help them or sort of be, you know, take
the lead in that? You are all very well versed in this community
and in this building, but if you have never been here before
wouldn’t you need someone to show you a few things?

So whether they are highly skilled or not does not take away
from providing them with maybe just the operations of that com-
pany. That is different from active military. There are several
things that were different that they were not privy to.

Chairman WAXMAN. Thank you very much. That is a good clari-
fying point.

Mr. Platts.

Mr. PLATTS. Thank you, Mr. Chairman.

Ms. HELVENSTON-WETTENGEL. I would like to make one more
statement.

Chairman WAXMAN. See if you can respond in the question pe-
riod, and then if you want to make a statement I am sure that
those of us who are proceeding with questions would be pleased to
allow you to do that.

Mr. Platts.

Mr. PLATTS. Thank you, Mr. Chairman. No question. I would just
convey my deep sympathies to you and your families on the loss
and for the service of your loved ones to our Nation and to the
cause of freedom.

Ms. HELVENSTON-WETTENGEL. I am having trouble hearing you,
sir.

Mr. PLATTS. I said no question, I would just convey my sym-
pathies to you and your families on your loss and to the sacrifices
that your loved ones made to our Nation and to the cause of free-
dom.

Ms. HELVENSTON-WETTENGEL. Thank you.

Chairman WAXMAN. Thank you.

Mr. Lynch.

Mr. LyNcH. Thank you, Mr. Chairman. I also want to thank
Ranking Member Davis for helping on this.

First of all, I am very appreciative that you have come here
today to help the committee with its work.

I do want to go to the germaneness issue because it has been
raised by my colleague. First of all, we have a situation here where
there is a growing tendency for the military or for the administra-
tion to subcontract out work that has traditionally been performed
by our military, instead using private contractors. While the tan-
gled web of subcontractors and sub-subcontractors has been noted
here this morning, it certainly is germane when American citizens
are put in a very difficult situation without adequate protection.

With respect to the gentleman’s comments, he initially raised the
fact that the germaneness may not be to this committee’s jurisdic-
tion but may instead be connected to a civil lawsuit. That was the
gentleman’s comments. And then the question was whether or not
the opening statement of the witnesses here had been drafted by
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a lawyer, presumably with the same lawsuit. That was the infer-
ence that was left here.

I have only been a Member here for 5 years. I have only sat
through several hundred, maybe 1,000 hearings. That is the first
time as a Member of Congress that I have heard any witnesses
asked who wrote their opening statements. And I might say also
that, if that question is a fair one, then you might ask how many
Members up here at this table wrote their own opening statements.
[Laughter.]

You might be surprised at those answers.

Ms. HELVENSTON-WETTENGEL. Good point.

Mr. LynNcH. But I do want to ask the witnesses this. There is an
inference here by the attorney for Blackwater in a letter they have
presented to us that by coming forward and filing a lawsuit on be-
half of your loved ones—and, you know, I have been to Fallujah a
couple of times. I have actually been under escort with Blackwater
security forces in Afghanistan, as well, so I understand how brave
your loved ones were and how patriotic they were, with the same
fervor, same patriotism as those who serve in American military
uniforms. I understand that. But the inference is there in the letter
from Blackwater’s counsel that, by their contract, somehow your
husbands, sons, brothers gave away the right for you to sue in the
event that negligence or extreme negligence caused their death.
Can you tell me where that came from?

Ms. HELVENSTON-WETTENGEL. They were also guaranteed cer-
tain provisions. Had they had any of those provisions, I know in
my heart they would be alive today. But the few minor things that
they were promised when they took that employment were taken
away from them, every single one of them. If they had that ar-
mored vehicle, if they had that rear gunner, if they had a map—
I think it is referred to as a black zone or red zone. The military
would not even go in there with the heaviest equipment over there,
it was so dangerous.

Mr. LYyNCH. And I do realize at this point when their caravan,
their convoy had gone through Fallujah, the Marines hadn’t been
in to central Fallujah before your husbands and your loved ones
took that convoy through.

But, with respect to the inference that there is a bar on their
lawsuit because of the contract that your loved ones signed, is
there any more information that you have on that? And I realize
that there are allegations and there is certainly evidence that
Blackwater didn’t fulfill their part of the contract, but this bar on
your lawsuit, is that—that is something that concerns me for other
employees in the same situation that your loved ones were in. I
want to try to make sure that there is no assertion to other fami-
lies that they can’t bring lawsuits because of something that was
put in that contract.

Ms. HELVENSTON-WETTENGEL. I am not familiar with this bar
that you refer to. I am not sure what that means.

Mr. LyncH. OK. All right. That is fair enough.

Thank you, Mr. Chairman. I yield back.

Chairman WAXMAN. Thank you, Mr. Lynch.

Mr. Issa, you are recognized on your own time.
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Mr. Issa. Thank you, Mr. Chairman. Perhaps I will use a little
of it to straighten out two things.

My understanding is that the U.S. Congress has put into law
prohibitions on lawsuits for our Government contractors operating
as agents of the U.S. Government in a combat zone.

Ms. HELVENSTON-WETTENGEL. Sir, I cannot answer any legal
questions. I don’t have the——

Mr. IssA. I am not asking. I am making a statement just to set
the record straight. I have reviewed some of that. That bar might
be something that this and other committees should look at. Obvi-
ously, when a company bids, they bid based on the assumption that
relevant U.S. law would be there. In other words, that their losses
gvoulflzl be limited to whatever they contracted for in the case of a

eath.

Having said that, I did ask an appropriate question, I believe, of
who wrote the opening statement for you, not because it is without
any—I mean, it is very common for attorneys or organizations, in-
house people to write opening statements.

Ms. HELVENSTON-WETTENGEL. Why are you dwelling on that?

Mr. IssA. I am dwelling on that because, in fact, there is a real
question, not as to whether or not we should oversee Blackwater
and other contractors, but the role of having you three bereaved
women here

Ms. HELVENSTON-WETTENGEL. There are four of us.

Mr. IssA. I am sorry. Thank you. You know, it is a good thing
I learned to count early but not well. Having you here to tell us
about your loss when, in fact, it is the subject of a lawsuit that is
ongoing and, in fact, this committee has no jurisdiction here to
change the outcome of your loss today or to settle your lawsuit——

Ms. HELVENSTON-WETTENGEL. And why is that? We are sub-
contracting out our war. I understand there are 100,000 contractors
over there and there doesn’t seem to be a law that applies. They
literally can get away with murder, and it is happening over and
over again. It just happened to our four men. It is like the Wild
West over there, and there is no accountability.

Mr. IssA. T would gather that all four of you would like us to
cease using contractors wherever possible? You think it inappropri-
ate? Is that spoken for all of you?

Ms. HELVENSTON-WETTENGEL. I have found it difficult to under-
stand why they do, because they are paid so much more than the
military, and the military resents them for that. They are taking
jobs that the military had been trained to do and they are giving
it to Blackwater and they are being paid enormous amounts of
money, and it is like a secret army over there that the majority of
Americans aren’t aware of. But if you are going to subcontract out
tllliS war, then there needs to be some laws that apply to these peo-
ple.

Ms. TEAGUE. Sir, I would like to comment.

Mr. IssA. Yes, please.

Ms. TEAGUE. I think these questions are a bit leading, but I
would still like to comment. I think there is a need for contractors
and subcontractors in this war. I have felt that. I didn’t want my
husband to leave home again and work with Blackwater. It wasn’t
necessarily because it was Blackwater. I did not know as much
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about Blackwater. I was tired of my husband being gone. He felt
it was his calling and it was what he should do. I don’t feel that
it necessarily calls for there to be no contractors, no subcontractors,
but you just made a point, a very valid point. When these contrac-
tors bid jobs with the Department of Defense and they do so under
maybe some understanding that they are above the law and that
they can do this, do they also have to account for where all those
billions of dollars go? I don’t see where any of that is spent. I have
never heard or had any account of where it is at.

Mr. Issa. Well, that is something that is—I appreciate that. That
is something that is very germane to this committee and something
that we are very interested in. As you probably know, we are going
to have Blackwater’s counsel here next. That will be one of the
questions is the money.

I would like to make a small enclosure into the record. During
the same time that your loved ones were there, March to August
2004, one of my legislative assistants was there with one of the
provisional ministers in an unarmored vehicle with only a guard/
driver, the three of them in a car outside the green zone. It appears
as though this has been a war that we thought wasn’t a war, then
we thought it was a war, then we thought it wasn’t a war, and it
is not uncommon for these loved ones to be lost or put into danger
when people are saying they are not in danger. We had 3,000 peo-
ple working in that sort of capacity that were working for $35,000
or $40,000 for the U.S. Government at the time as USAID and
other provisional authority. This is something that is appropriate
to this committee to see whether or not we should have those kinds
of people in those kinds of zones with that kind of protection, and
to that extent I thank you for your testimony, because I think, to
the extent that we do understand whether we have appropriately
used contractors is very germane to this committee.

I yield back.

Ms. HELVENSTON-WETTENGEL. The Blackwater has claimed from
the beginning that they are exempt from all State and all Federal
laws. How can that be? These are human beings they are dealing
with, and they literally feel they cannot be sued, regardless of what
they have done.

Chairman WAXMAN. Mr. Kucinich is going to ask some questions.

Mr. KuciNicH. Thank you very much, Mr. Waxman.

Just picking up on the comments of the witness, if that is what
we are told is characterized as Blackwater’s way of operating, then
it is basically anything goes.

Ms. HELVENSTON-WETTENGEL. I am sorry?

Mr. KucinicH. If Blackwater operates the way you say they oper-
ate, then it is basically anything goes, they aren’t bound by any
laws at all.

Ms. HELVENSTON-WETTENGEL. Exactly. That is the point I am
trying to make.

Mr. KucINICH. I just wanted to make sure that it came through
boldly, because what you are saying is, you know, we see these wit-
nesses effectively being impugned because they filed a lawsuit.

Let me ask you, the members of the families, were you motivated
by money or were you motivated by accountability? Did you want
to make sure that Blackwater was held accountable?
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Ms. HELVENSTON-WETTENGEL. I will not get one cent from this
lawsuit. I refuse to take a penny.

Ms. TEAGUE. I would like accountability, sir, from the beginning.

Ms. BATALONA. Same here.

Mr. KucCINICH. Ms. Zovko.

Ms. ZovKo. Same here. Just let them face what they have done
and let them not do it to anyone else. Be accountable for what they
have done.

Ms. HELVENSTON-WETTENGEL. What I don’t understand is how
our Government can hire corporations like Blackwater knowing
that they refuse accountability. I mean, what does that say about
us as a country, as a Nation?

Mr. KUCINICH. See, this needs to be known. This is about a mat-
ter of the heart here. This isn’t about people trying to get money,
because when you see what these families have gone through and
even the courage it takes for them to come forward today, this com-
mittee is very appreciative of your being here.

I have a quick couple of questions that I want to ask the mem-
bers of the panel here. The practice of contracting out military op-
erations in a war zone to private security contractors, it is trou-
bling. I will tell you why. When the Government first began turn-
ing to contractors on the battlefield it was to provide meals and
laundry and other services so the troops could focus on the fighting.
It was so our soldiers could be what they call the tip of the spear.
But today we are hiring out contractors to be that tip of the spear.

Now, here is what the head of Blackwater said last December
about his company’s role. “We are trying to do for the national se-
curity apparatus what FedEx did for the Postal Service. They did
many of the same services that the Postal Service did better,
cheaper, smarter, and faster by innovating, which the private sec-
tor can do much more effectively.” That is a direct quote.

Ms. HELVENSTON-WETTENGEL. Was that Blackwater?

Mr. KuciNICH. Pardon?

Ms. HELVENSTON-WETTENGEL. Is that from Blackwater?

Mr. KuciNICH. That is Erik Prince.

Ms. HELVENSTON-WETTENGEL. OK.

Mr. KUCINICH. And so he makes clear that the private sector has
a fundamentally different goal than our military. It is the private
sector that wants to make money. That is why some people could
be seeing the world in their own image, claiming that you are here
to make money. The private sector wants to make money. There is
nothing wrong with that unless it comes in conflict with the goals
of our military.

Each of your loved ones spent years as the best of the best, the
most elite in the U.S. military, each of them, and you were accus-
tomed to military culture, so here’s the question. Ms. Zovko or Ms.
Helvenston-Wettengel, what were some of the differences that you
noticed between the U.S. military and Blackwater or a for-profit
business entity? For example, when your families were on active
duty what was the military more interested in, the safety of the
troops or how cheap they could carry out the mission? I would like
to hear your response to that.

Ms. HELVENSTON-WETTENGEL. Donna, do you want to go first?
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Ms. Zovko. Well, I know when my son Jerry was in the Army
he was the best that he could be. He loved it, and he was taken
care of and protected. He was to do his job, but he was given the
tools to do it with. He was the best of the best in the world, 82nd
Airborne, MP Company, Ranger. He didn’t lack anything. His expe-
rience and his knowledge from the Army he was going to use with
Blackwater, but they shot off his arms and his legs. They just let
him out there to die. They did not provide anything for him. He
had his discipline, he has his know-how, knowing the Middle East
as he did, but they didn’t give him the tools to work with. They
just simply sent him out there to die. They did.

You know, if you do what your job requires you to do and if you
are making the laws, you are not making them only for our coun-
try, for America, it is the world that we make because we are the
No. 1. My son was the No. 1. Blackwater and other companies like
Blackwater, they are recruiting from other countries and they are
not paying them well enough or taking care of them well enough
at all, so that needs to be seen. If we are going to police the world,
then let’s do it right. Let’s start at home taking care of what we
need to do here and go on with everything else.

Mr. KUCINICH. Ms. Zovko, first of all, to all of the witnesses, our
deepest condolences to your family for what you have suffered. If
you can make a final comment, Ms. Zovko, do you believe that
Blackwater is more concerned about the safety of its personnel or
how much profit it could make on the contract?

Ms. Zovko. It is profit. It is definitely profit, and I will go to my
grave believing it was profit. They were not concerned about my
son or his well-being or what he can do for them. It is what they
could have charged for my son. Remember, our country had given
the tools to my son to be who he was. He was an ex-Army person,
a Ranger, the best of the best, and they used him to get him killed.

Mr. KuciNicH. Thank you. Thank you to all of the witnesses.
Thank you.

Chairman WAXMAN. Thank you, Mr. Kucinich.

Mr. Shays.

Mr. SHAYS. Thank you, all four of you, for being here. We have
had a number of hearings in the subcommittee that I have chaired
over the last few years, and I have been to Iraq 15 times, and I
say that because I have been outside the umbrella of the military,
where I have literally gone in a taxi, where I have gone in a vehicle
that, unfortunately, was white and four-wheel drive and was a sig-
nal, you know, there was probably a European in it. You knew in-
tuitively the moment you got off the airplane in Iraq that you were
in dangerous territory.

What I am wrestling with is this. First off, I want to tell you I
find myself agreeing with a lot of different people who you disagree
with and agreeing with you at the same time. All four of you have
a right to be outraged. You lost your loved ones. You have an ex-
traordinary right to be hurt. The reason we pay contractors what
we pay them was so they could pay people who make much more
there than here, and a lot of people who went to Iraq went because
they could make more money, and they knew they were being put
in harm’s way. They could make two, three, four times as much.
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Ms. HELVENSTON-WETTENGEL. Not if you are dead they can’t.
They can’t make a thing.

Mr. SHAYS. Don’t interrupt me, ma’am. Let me make my point
and then you can make your point. It depends which contractor is
there. You interrupt me before you know whether I agree or dis-
agree. Just listen. And so people went there so, in fact, they could
make additional money, and they knew they were in harm’s way.
What we wanted is to make sure we sent the best-trained people
there, the contractors.

One of the things that is not in dispute is all four of your family
members were skilled and knew the risk and knew what to do to
deal with it. The issue is were they being given the kind of assist-
ance they needed to do their job properly.

So one of the questions that is raising for me is: Did they have
the capability to say hell, no, we are not going out there?

Ms. HELVENSTON-WETTENGEL. Scotty did say that, and he said
he would be fired.

Mr. SHAYS. Please do not interrupt. So I am just throwing that
out as an issue. Were they, in fact, capable? And if they did refuse,
what would be the result? Would they be court martialed or would
they be asked to say we don’t want you to work here? And, frankly,
if you are a skilled person you would say I don’t want to work here.
Were they forced under a threat of some kind of court martial not
to carry out what they did?

So I am saying what is the value of what you are doing here in
the course of this hearing is, one is we need to evaluate the role
of contractors. They aren’t the tip of the spear. The tip of the spear
are the men and women in uniform who are going out and actively
trying to root out the enemy. The whole purpose of contractors is
to free up our military from, instead of doing security work, the
whole purpose is to make sure that our military doesn’t have to do
the security work so they can be the tip of the spear.

And now I want to tell you where I have tremendous sympathy.
This company should answer every question you have, every ques-
tion. They should have immediately called you up, they should
have let you know what happened, they should have said this is
what we know, what questions can we answer. They should have
assigned someone to you to help you get information, an ombuds-
man in the company. I will tell you, the moment I was in your
shoes where I got pushed back, I would sue them. I would sue
them. I would do anything I could to get the information. And so
I am just going to throw that out for your comment.

I do want to say, in sympathy to Mr. Issa, his point is I asked
this question on occasion to witnesses: Is this your statement or is
this a statement drafted by your attorney? The reason is, when an
attorney drafts a statement they are thinking of the lawsuit and
what information they want to put in the public record. It is a very
valid question. I know my colleague. It wasn’t whether you as
women or as bereaved people could write a statement. You could
write a wonderful statement. The question is, as we look at it, is
the committee being used properly to look at this, or are we fur-
thering a private lawsuit.
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So let me just say to you: Is it true, in fact, that you asked for
information immediately and you got pushed back? And I would
like everybody, not just one spokesman. I would like to ask you.

Ms. Zovko. Yes, sir, it is the truth. We were pushed back and
not told the truth.

Ms. TEAGUE. Yes.

Ms. HELVENSTON-WETTENGEL. Blackwater lied to us.

Ms. BATALONA. Yes.

Mr. SHAYS. OK. and so the purpose, it seems to me, is that once
they did that you had no choice but to take action against them.
That is my view.

Ms. HELVENSTON-WETTENGEL. There was an earlier question in
your statement, and it was regarding whether or not Scotty had a
choice. An employee of Blackwater’s went up to Scotty’s room with
two thugs, held him down, took his gun away from him, told him
if he did not go on that mission he was on the streets of Baghdad
that night, he would be on his own to get home, and he would pay
bacﬁ{ any moneys that Blackwater had paid him. So he didn’t have
a choice.

Mr. SHAYS. Let me just say that is an extraordinary statement
to put on the record under oath. Just tell me how you know that
to be true.

Ms. HELVENSTON-WETTENGEL. The person that was in the room
at that time with Scotty told me.

Mr. SHAYS. So someone else who was there shared that informa-
tion with you? And would you identify who that person was?

MS& HELVENSTON-WETTENGEL. I can’t. Also, Scotty’s e-mail
stated——

Mr. SHAYS. Ma’am, I need you to say—you said a person said.
Who is that person? You need to ask your attorney?

Ms. HELVENSTON-WETTENGEL. The person was in Scotty’s room.
Can I answer that?

Chairman WAXMAN. Well, as I understand—first of all, your time
is up. As I understand the question, you said there was a person
who said he was in the room and he sent an e-mail to you and you
believe it.

Ms. HELVENSTON-WETTENGEL. I know.

Chairman WAXMAN. I guess the real question is, even if he had
not been told that information, are people assuming the risk of
dying because their employees want to cut back on the payments
to provide the security for their employees? This is a doctrine
that

Ms. HELVENSTON-WETTENGEL. Well, they took every—the few
very minor things that they were guaranteed, they took every one
of them away. Had they had any one of those they probably would
be alive today. It seems to me it was kind of a personal, intentional
thing. It was blatant.

Chairman WAXMAN. I understand what you are saying, and I
just want—I know it is not my time.

Ms. HELVENSTON-WETTENGEL. I can give the name of this per-
son.

Chairman WAXMAN. It doesn’t make any difference.

Mr. SHAYS. A point of order, Mr. Chairman, please.

Chairman WAXMAN. What is your point of order?
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Mr. SHAYS. My point of order is that I had time, you've taken it
away, and now you are speaking without time and you are speak-
ing on something that I was pursuing and leaving in question
something, making a statement it doesn’t matter. It doesn’t matter
to you; it matters to me. If I could have my time or if you could
have legitimate time we could have

Chairman WAXMAN. The gentleman’s point of order is well taken.
I now recognize Mr. Yarmuth for his time.

Mr. YARMUTH. Thank you, Mr. Chairman.

Thanks to all of you for being here today. I join the other mem-
bers of the committee in offering our sympathies and our gratitude
for your sacrifice and for being here.

I want to pursue for a second the train of thought of Mr. Shays,
because he tried to draw a distinction between what would be char-
acterized as providing security and other types of military activity.
This may be something you may not be able to answer, but if so,
say so. It seems to me that a lot of what our military is being asked
to do in Iraq involves security; is that correct?

Ms. HELVENSTON-WETTENGEL. Yes.

Mr. YARMUTH. So my point, by way of a question, is: To the ex-
tent that you know, was the activity that your relatives were in-
volved in distinguishable from what many of our military are doing
in Iraq right now, our active military?

Ms. HELVENSTON-WETTENGEL. I don’t know.

Mr. YARMUTH. You don’t know? OK.

Ms. HELVENSTON-WETTENGEL. Well, I know Scotty was told he
was going to be security for Paul Bremer and he would be working
in the green zone. He never met Paul Bremer.

Mr. YARMUTH. He was told that by Blackwater?

Ms. HELVENSTON-WETTENGEL. Yes.

Mr. YARMUTH. So essentially, to the best of your knowledge,
then, there really isn’t a distinction between what your relatives
were doing and what our active military are doing now, many of
our active military?

Ms. HELVENSTON-WETTENGEL. The main distinction is that they
were not given the equipment to do it.

Mr. YARMUTH. And they are being paid by a different employer.

Ms. HELVENSTON-WETTENGEL. Right.

Mr. YARMUTH. Immediately following the incident at Fallujah
there was a New York Times story and in that New York Times
story a man named Patrick Tooey, who is a high-level executive at
Blackwater, apparently, was asked about the attack and was
quoted as saying, “The truth is we got led into this ambush,” and
he then provided some details about the Iraqi Civil Defense Corps
and how an escort had been arranged just east of the city, and so
forth, so he seemed to know a fair amount of detail about the at-
tack. Have any of you ever been contacted by Mr. Tooey? Did you
try to get information from him?

Ms. HELVENSTON-WETTENGEL. No.

Mr. YARMUTH. No?

Ms. HELVENSTON-WETTENGEL. We have contacted them numer-
ous times asking those very questions and they won’t return our
calls.
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Mr. YARMUTH. So he was apparently willing to talk to the New
York Times, but not to you?

Ms. HELVENSTON-WETTENGEL. Yes.

Mr. YARMUTH. Somewhere later in that article he talked about
the fact that they were planning to conduct a more thorough inves-
tigation. Did you ever get any more information about subsequent
investigation that they may have

Ms. HELVENSTON-WETTENGEL. We have received no information,
period.

Mr. YARMUTH. Thank you, Mr. Chairman. I yield back my time.

Chairman WAXMAN. Thank you, Mr. Yarmuth.

Mr. Hodes.

Mr. HODES. Thank you, Mr. Chairman.

Ladies, thank you for coming today. I want you to know how sin-
cerely we appreciate your being here and the sacrifice that you
have made. Having some familiarity with litigation in my former
life, I know how tough it is to go through what you are going
through with the push-back from the other side, and it takes a
great deal of courage to do what you are doing in pursuing answers
from this company.

We have watched over a period of years this intermingling of
contractors with forces and the use of contractors growing by the
U.S. military, especially in Iraq, and it is clear now that the num-
bers of Americans who are serving in Iraq, serving their country
as your loved ones did, is actually much, much higher than the
numbers that the military reports because they don’t talk to us
about the contractors, even though they are providing those serv-
ices that your loved ones did, so this is really a very important
issue in the way things work together.

And it doesn’t matter to us whether your loved ones were in the
Army or they were private contractors; they were Americans serv-
ing their country bravely, so we really understand and feel that.

I want to ask you what may be some basic questions about some
information that you had or didn’t have. Did your loved ones sign
written contracts with Blackwater?

Ms. HELVENSTON-WETTENGEL. No.

Mr. HODES. There were no written contracts?

Ms. HELVENSTON-WETTENGEL. Are you asking us personally did
we sign?

Mr. HODES. Yes. Not you. Did your sons and husbands sign writ-
ten contracts with Blackwater?

Ms. HELVENSTON-WETTENGEL. I believe they did.

Mr. HODES. Do you have copies of those contracts?

Ms. HELVENSTON-WETTENGEL. Yes.

Mr. Hobpes. OK. And were you aware of whether or not there
were any other discussions surrounding those contracts where
Blackwater made representations to your loved ones about what
they would have to protect themselves and what equipment they
would have?

Ms. HELVENSTON-WETTENGEL. Your questions are long. Chris
Berman, who was with Scotty, he signed the same contract and so
he joined the same time Scotty did, so they were there together,
and they were friends back in California, so a lot of this informa-
tion comes directly from Chris Berman.
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Mr. HODES. And your folks were told they would have armored
vehicles, they would have protection, they would have machine
guns, they would have what they needed to protect themselves
from risk?

Ms. HELVENSTON-WETTENGEL. Correct.

Mr. HoDES. Were they told anything about the various levels of
subcontracts between Blackwater and these other companies that
we have now heard about?

Ms. HELVENSTON-WETTENGEL. I don’t know. I would doubt that
would have transpired.

Mr. HoODES. Sitting here today, can any of you say with any cer-
tainty what the relationships were between Blackwater and Fluor
or KBR or ESS? Do you have any idea how that worked at all?

Ms. HELVENSTON-WETTENGEL. Well, I understand it is a pyramid
type thing, and usually starts with Halliburton, then it goes to
KBR, then Regency, then ESS, and then Blackwater, and then
Blackwater prepares their invoice, adds on their 35 percent, it goes
to ESS, they prepare theirs and add on 35 percent on top of
Blackwater’s 35 percent, and it just goes on and on.

Mr. HODES. So everybody gets a cut as it goes on up?

Ms. HELVENSTON-WETTENGEL. And it just keeps growing, too, be-
cause they are adding 35 percent on other 35 percents.

Mr. HoDES. Do you know whether or not any of the companies,
as things go up, exercised any oversight over Blackwater and how
it was treating its employees?

Ms. HELVENSTON-WETTENGEL. I am not aware of any.

Mr. HODES. Do you know if the Defense Department, which ulti-
mately was at the top of this pyramid, as you have called it, was
monitoring what Blackwater was doing with its employees?

Ms. HELVENSTON-WETTENGEL. The only Defense paper I saw
when Chris brought Scotty home and he gave me his personal
things, there was something in there with the Defense Department
heading, and it basically just said that they had no liability to
Blackwater.

Mr. HODES. Do you think that someone should do more to watch
over what is going on with the private security contractors, includ-
ing Blackwater?

Ms. HELVENSTON-WETTENGEL. Yes. Most definitely.

Mr. HODES. And do you have any feelings as to whether or not
it ought to be the Department of Defense which ought to be doing
more to monitor what is going on with the contractors who are
serving our country so bravely?

Ms. HELVENSTON-WETTENGEL. Well, since Blackwater’s whole de-
fense is if they had a Government contract with the Defense De-
partment, yes, I think the Defense Department should establish
some rules.

Mr. HODES. And do the rest of you agree with that statement?

Ms. BATALONA. Yes.

Ms. ZOVKoO. Yes.

Ms. TEAGUE. I do.

Mr. HopES. Thank you very much. Thank you for being here.

Thank you, Mr. Chairman. I yield back my time.

Chairman WAXMAN. Thank you, Mr. Hodes.

Mr. Welch.
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Mr. WELCH. Thank you, Mr. Chairman.

Welcome. You mentioned that there was a service at
Blackwater—not at Blackwater, for your loved ones. Did all of you
attend that?

Ms. HELVENSTON-WETTENGEL. Yes.

Ms. TEAGUE. I did not.

Ms. HELVENSTON-WETTENGEL. No, Rhonda didn’t.

Ms. BATALONA. I didn’t attend.

Mr. WELCH. Did your——

Ms. BATALONA. My mother did.

Mr. WELCH. Your mother did? OK. And there was a reference
that there were guards, that each of you was separated from one
another. I would like to ask you if you could each comment on that,
and in your case comment on how your parent was treated there.

Ms. BATALONA. I know that my mom said somebody was with
her. Somebody was with my mother, but I don’t think she ever re-
ferred to them as guards, per se.

Mr. WELCH. She what?

Ms. BATALONA. She never referred to them as being guards.

Mr. WELCH. OK.

Ms. BATALONA. But she knew that they were always with her
when—they never had alone time together with the family.

Mr. WELCH. Was she discouraged from spending time with the
other families?

Ms. BATALONA. She seemed that way, yes, because whenever
they went out to dinner they joined and if she went somewhere in
the hotel they followed.

Mr. WELCH. Thank you. And how about you, Ms. Helvenston?

Ms. HELVENSTON-WETTENGEL. The same. They would walk me to
my door to go to bed at night and there would be someone standing
outside of that door in the morning. The last night we were all
there we wanted to go out to dinner and just talk, and uninvited
they chose to join us, a number of them, and so it was a pretty
quiet dinner.

Mr. WELCH. Did that inhibit your conversation?

Ms. HELVENSTON-WETTENGEL. Well, one night, though, after the
first night we were there after the guards left, I snuck out of the
room and we all went down to Donna’s room and we talked. They
at least allowed us that.

Mr. WELCH. All right. And, Ms. Teague, you were not there?

Ms. TEAGUE. No. The time that it happened was my son’s birth-
day, Mike’s son. He was struggling and we opted not to attend.

Mr. WELCH. How old is your son?

Ms. TEAGUE. He is 19 now.

Mr. WELCH. All right. Ms. Zovko, how about you?

Ms. Zovko. Well, what they have shared, I did feel that they
were there to watch over us to see, you know, not to communicate
with the other people. For instance, this one thing, they have
planted trees and made headstones for my son and for his cowork-
ers, or, you know, people that worked for Blackwater that were
killed in Iraq, and I ran out of film to take a picture. I just wanted
a picture of my husband with the headstone and all of that. I was
going to ask a lady that was there to take a picture for me so that,
you know, I was going to give her my address to mail it to me.
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Well, before you know it there was someone already there saying,
“No, you don’t have to do that. I will take the picture and I will
send them to you.” Well, he took the pictures but he never mailed
the pictures to us.

Mr. WELCH. OK.

Ms. Zovko. That is there. I had my grandchildren there, and my

daughter-in-law. We were all there, but there was no ease. They
have told us that they didn’t work for Blackwater when we came
in.
Mr. WELCH. Yes.
Ms. Zovko. When we flew in. In reality, when we came into the
headquarters the following day, the same people that said that did
not work for Blackwater, that their wives worked for Blackwater,
had the T-shirts of Blackwater on and standing at the entrance let-
ting us in.

Mr. WELCH. Thank you. Just one quick question for each. I ap-
preciate that. You are all strong women, made stronger by being
together. If each of you could have asked a question of Blackwater
to get one piece of information, what would each of you ask
Blackwater to do to help you come to terms with the loss that you
have suffered?

Ms. Zovko. The truth. The simple, plain truth. “Mrs. Zovko or
Donna, this is what happened. This is how it happened. You
couldn’t see your son’s body, but we are telling you that this is how
it is.” Do you know the remains of my sons were sent to me in 11
months. The first was in 10 days, and then what was left of him,
11 months later.

Ms. HELVENSTON-WETTENGEL. They sent his charred arm to her.

Ms. ZovKoO. Just the truth. I mean, basic truth. You know, we
live in the best country in the whole wide world. Why can’t we
have the basics, what we were built on, the truth, you know, God
and truth. That is all.

Mr. WELCH. Thank you.

Ms. Zovko. That is all. That is all, nothing else.

Mr. WELCH. Ms. Teague. Thank you.

Ms. TEAGUE. Very similar. I would like an account from start to
finish of that day. Whether I want to hear it or see it, I would,
every minute of it, every part of it, the truth.

Mr. WELCH. Thank you. Ms. Helvenston.

Ms. HELVENSTON-WETTENGEL. They showed such a callous dis-
regard for life, and now they claim we have no rights? If we don’t
have the right to sue them, I don’t know about you but I am out-
raged. Where is your outrage?

Mr. WELCH. Thank you. Ms. Batalona.

Ms. BATALONA. Like everybody else, I would also like the truth.
Just a simple question of why. Why couldn’t they give them the
protection and the tools that he needed to complete his mission?

Mr. WELCH. Thank you.

Mr. Chairman, I yield whatever time I have.

Chairman WAXMAN. Thank you, Mr. Welch.

Mr. Bilbray.

Mr. BIiLBRAY. Thank you, Mr. Chairman.

Let me thank the ladies for being here today. I think it is essen-
tial to remind us that, no matter how good the intentions are, there
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is always, in major efforts, major mistakes. Congress bears the re-
sponsibility of not just finding fault, but trying to find answers. We
can’t relieve you of the burden that you are going to bear the rest
of your lives, and your loved ones, but we do bear the burden of
trying to modify the process, to minimize the potential for this to
happen again.

Ms. Teague, there was a lot of discussion here about the isolation
of your loved ones from the rest of the rank and file of the employ-
ment of the group that was under Blackwater, and there were spe-
cific references to the fact of contractors going to Third World coun-
tries to find “inexpensive employees” to be able to provide the in-
frastructure, the support that your loved ones needed.

I will be very blunt with you. Do you think we should be looking
at the fact that the people that are recruited to do American jobs
may need to be Americans and should be required to be U.S. citi-
zens so that it is U.S. citizens fighting side by side? Let me just
poll you. Would you suggest that we just make it a matter of fact
policy or consider a policy that says when an American contractor
gets an American contract to go into these situations, they must
hire U.S. citizens to do the job?

Ms. HELVENSTON-WETTENGEL. I think that would be very appro-
priate.

Ms. Zovko. I agree with that.

Ms. TEAGUE. I agree, but I think that there is also the intel part
of that, which again falls on other people, but you have to have
intel that involves, when you are in a foreign country, people that
can integrate in that. But I do prefer and wish they were all Amer-
ican, but that is a problem that has to be addressed in that.

Mr. BiLBRAY. Thank you very much. I appreciate that. I appre-
ciate the very balanced approach of many of you on this issue. It
is astonishing that you can be so level-headed and so cool with the
kind of experience you have gone through. I appreciate that.

At this time, the gentleman from California, the time I yield to
Mr. Issa.

Mr. IssA. I thank the gentleman.

Following up a little bit on what Mr. Shays had asked about,
there was a statement made that there is—I think there were four
names named and a 35 percent markup each time. How did any
of you know about that, or what do you know about that?

Ms. HELVENSTON-WETTENGEL. I have read just about every arti-
cle that has come out regarding Blackwater since about 6 months
after the incident. Jay Scahill has just finished a book. He has done
such incredible research and he is so thorough. Jerry Price has
been incredible.

Mr. IssA. So it is from unclassified information. And if I did my
arithmetic, basically your loved ones were paid about $200,000
annualized. That would mean, with 35 percent, it would be about
$800,000 the Government would pay per person per year if four
contractors did 35 percent markup? Is that roughly your under-
standing, from the readings you have had?

Ms. HELVENSTON-WETTENGEL. I haven’t done the math, but all
I know is Scotty didn’t even get one paycheck.

Mr. IssA. I understand. Are all of you aware that Secretary
Bremer was guarded for his time in Baghdad by Blackwater?
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Ms. HELVENSTON-WETTENGEL. Yes.

Ms. TEAGUE. Yes.

Ms. Zovko. Yes.

Mr. IssA. That is not inconsistent?

Ms. HELVENSTON-WETTENGEL. I would venture a guess he had
armored vehicles.

Mr. IssA. In your reading, were you aware of all the write-ups
about our military personnel, including the Marines from Camp
Pendleton, who were short of armored humvees and as a result
were driving around with tin-sided humvees at the time because
there was a worldwide shortage of the armor capability?

Ms. HELVENSTON-WETTENGEL. Yes, I was aware they would scav-
enge around Iraq in these junkyards trying to armor their own ve-
hicles, which is horrible. How could our Government send them
ovler t?here and they become scavengers trying to protect them-
selves?

Mr. IssA. I understand that, and it is regrettable, but it is docu-
mented that the U.S. military had the same problem of insufficient
armored vehicles during that time.

Are you also aware that Mr. Waxman and Speaker Pelosi and
myself were guarded by Blackwater as late as 2005, 2006 on our
last—March 2005, when we were there, that they have guarded, I
believe, 91 codels? Virtually every Congressman that went in and
out were guarded by Blackwater in Iragq.

Ms. HELVENSTON-WETTENGEL. I wasn’t aware of that.

Ms. Zovko. But what does that have to do with them——

Ms. HELVENSTON-WETTENGEL. What’s the point?

Ms. ZOVKO [continuing]. Sending my son the way they did on the
job that he was doing when he died. I mean, I didn’t come here and
say the people that work for Blackwater are not qualified to guard
and protect. My son was one of them. The reason that I am here
is because they did not supply to my son what he needed to do his
job, what he was qualified for. So what they did, that is just fine.
I hope that they keep on doing a great job. But that has nothing
to do with the death of my son or preventing them from not doing
it to someone else just because they are good at green zone and
they are able to protect the people that come there, be it you or
anyone else. They did not protect my son.

Mr. IssAa. Thank you, Mr. Chairman. I yield back as appropriate.

Chairman WAXMAN. The gentleman’s time has expired.

Mr. Clay.

(li\/Ir. CrAY. Thank you, Mr. Chairman. Thank you for this hearing
today.

It seems to me that, regardless of who they are technically work-
ing for, when Americans are killed in action in a war zone there
should be a moral obligation to tell the family how it happened.

Ms. Zovko, what is it that you want to know from Blackwater,
and what specific questions would you like to get the answers to?
Ifl' you have a list, send it forward. Can staff go get the list for us,
please.

Ms. Zovko. I want to know the truth about March 31, 2004. I
want to know about the way that they knew of this contract coming
up, that Blackwater is going to have the contract. They were work-
ing on having the things put together for the missions, and then
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all of a sudden the last minute they do what they did and send
these men on the mission as they did. I want to know about the
contracts that Blackwater needed to fulfill with the other compa-
nies that they were subcontracting from. Why didn’t they oblige?
Why did they not provide what they needed to provide for these
employees of theirs if these employees were going to do the job?
Why did they do it 3 days before the day was ever to come for them
to go into the effect? What was the hurry? What was the rush, and
especially with not giving them what they needed to have? Why did
it take so long for my son’s body to come home? Why wasn’t there
someone in front of them with the heavier equipment, if they were
not equipped, someone that was more equipped? If our military
couldn’t go in, how come Blackwater could send them? Why? Why?
Don’t you understand? What is the truth behind it? Is it the dollar
or what is it, or were there really lives being saved by taking my
Jerry’s life? What is it? Tell me. I don’t know.

Mr. CrAY. I don’t have the answers for you, and hopefully the
next panel can help shed some light on it, but it sounds like rea-
sonable questions that deserve answers, and Blackwater should be
willing to answer those questions. I am sure that the military, if
these were active duty military, they would be willing to give you
the answers.

Let me also ask you about Erik Prince, who is Blackwater’s CEO.
He is known to be a very private man who does not often go on
the record to talk about his company, but I understand that two
of you have spoken with him personally.

Ms. Zovko. Yes.

Mr. Cray. And, Ms. Zovko, Mr. Prince came to visit you at your
home in Ohio after news of Jerry’s death. What do you remember
about that visit?

Ms. Zovko. I remember being told that he would be there about
8. He came, accompanied by our sheriff's department. They es-
corted him to my son’s house. Out of everything, my brothers-in-
law and my sisters-in-law were there, my daughter-in-law, and my-
self, and my husband. All I can remember—I can still see him sit-
ting across the table, my son’s dining room table, telling me that
if he thought I thought—his words—“if anyone could survive the
war in Iraq, it would be Jerry.” He actually told me and made me
feel like he knew who my Jerry was, to find out later that he was
just an employee that he did not know.

Mr. CLAY. It sounds as though they just looked at Jerry and the
other employees as just that, employees——

Ms. ZOVKO. Just that, employees.

Mr. CLAY [continuing]. That didn’t have a family attached to
them or anything else.

Ms. ZovKo. Just a figure, just someone to be able to charge the
Government for services rendered from people the Government had
educated and made who and what they were, you know. But their
own choices, though, granted. My son went to work for Blackwater,
you know. He chose to, because that is how he could contribute in
fighting the war in Iraq. But Blackwater did him wrong, very, very,
very wrong.

Mr. CrAY. And it seems that this war has gone awry.

Ms. Zovko. It does.
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Mr. CLAY. And people have died unnecessarily that didn’t have
to, and in this case all under the name of profit.

Ms. ZovKo. Yes. All

Mr. CLAY. Thank you all for being here. Thank you for your testi-
mony, and thank you for your insight.

Mr. Chairman, I yield back.

Chairman WAXMAN. Thank you for yielding back.

Someone asked whether this is germane of our job as Members
of Congress. If our military wasn’t providing sufficient equipment,
armored vests, basic needs of our troops, that is germane to us.
And if our subcontractors and contractors are not providing what
they should be providing to our troops that they have hired to rep-
resent our interests, that also is in our interest, that is also ger-
mane to what we want to know.

Ms. Schakowsky, do you want to be recognized?

Ms. SCHAKOWSKY. Thank you, Mr. Chairman. I really appreciate
the courtesy you have extended to me as someone who is not a
member of this committee but has tried to drill down over time on
the issue of private military contractors.

I want to say to you that I saw—I am not sure if it was all of
you—on the film “Iraq for Sale,” the Robert Greenwald film that
I wish every Member of Congress would watch about the role of
private contractors in Iraq. I really appreciate your raising the
questions of accountability that you have, because that is really the
policy, the questions we have. But one policy question I wanted to
point out to you is the question of why should we hire companies
like Blackwater if they are so much more expensive than the mili-
tary. And Erik Prince actually answered that in a way that you
may have heard. He said last year about the military, “So when
they say ah, we need about 100 guys to do that job, we say actually
you only need about 10 to do that job.” I don’t know if you have
heard that quote before. You know, he’s saying Blackwater needs
only one-tenth the manpower to do the same job as the military.
I wondered if anyone had a reaction to that.

Ms. HELVENSTON-WETTENGEL. If you would compare the time
they were slaughtered, Blackwater had 400 employees in Iraq. By
March 2004, I think almost 25 had already died, versus the mili-
tary, the total military over there and the total military that have
died. As I say, I have not done the math, but their percentage is
much higher, and if he thinks it is only worth sending 10 men out,
I would pretty much guarantee those 10 men would come back
dead.

Ms. SCHAKOWSKY. You know, on June 13, 2006 Chairman Shays
of the subcommittee you mentioned, we had a hearing.

Ms. HELVENSTON-WETTENGEL. I heard that entire hearing.

Ms. SCHAKOWSKY. At that hearing where we had the State De-
partment, the Department of Defense, the USAID, I asked ques-
tions about how many contractors do we have there, how much
does it cost, how much are we paying, what’s the total number of
dead and wounded. You know, your loved ones are not considered
when the number:

Ms. HELVENSTON-WETTENGEL. They don’t count.

Ms. SCHAKOWSKY. No. They are not counted.
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Ms. HELVENSTON-WETTENGEL. They are so insignificant, they
don’t even count.

Ms. SCHAKOWSKY. We think that it is upwards of about 800, but
we can’t get that answer. I asked to see a Blackwater contract at
that time. We wanted to know if any laws had been broken in the
host country, U.S. laws, international laws, if disciplinary actions
had been taken against any contractors. No one had an answer.
That was in June.

In December 2006 the Government Accountability Office said
there is little visibility over these contracts. We don’t know.

So I just want you to know today I introduced a piece of legisla-
tion, the Iraq and Afghanistan Contractor Sunshine Act, to answer
those questions. We need to know. Are your loved ones being asked
to do jobs that are inherently governmental functions and given
what any soldier, what any U.S. military uniformed person would
be given? We need answers to these questions that you have been
asking, as responsible Members of Congress.

I really want to thank you, because you put a face on this veil
of secrecy of these troops that are there, or these personnel that
are there carrying on these missions for our country, and we don’t
know a darned thing about them, and when they die we don’t even
report their deaths. We don’t answer that.

I don’t know if you want to respond to that, but I thank you so
much.

Ms. HELVENSTON-WETTENGEL. Just thank you so much for that
acknowledgement, because that is why we are here today. That is
why. I appreciate so much, because my next question was after this
hear‘;ing what happens next. What will you do with the informa-
tion?

Ms. SCHAKOWSKY. I hope more sponsors to this legislation.

I yield back. Thank you, Mr. Chairman.

Chairman WAXMAN. Before we do that, I would just like to—if
the gentlelady would yield?

Ms. SCHAKOWSKY. Yes.

Mr. SHAYS. I would just like to say I think it is a great summary
of the value of your testimony today.

Ms. HELVENSTON-WETTENGEL. Thank you.

Mr. SHAYS. I, for one, would like to be put on your legislation.

Ms. SCHAKOWSKY. Thank you, Mr. Shays.

Mr. SHAYS. Thank you for yielding.

Ms. HELVENSTON-WETTENGEL. Thank you, sir.

Chairman WAXMAN. Before we have you leave and hear from the
next panel, Mr. Shays did ask a question, and I saw you leaning
back. I guess that is your lawyer. I think he should get an answer.
We all want to get the answer to the question. Who was in the
room with your son?

Ms. HELVENSTON-WETTENGEL. It was Chris Berman.

Chairman WAXMAN. Chris Berman?

Ms. HELVENSTON-WETTENGEL. Chris Berman was the youngest
Navy Seal ever until Scotty came along, and they did these work-
out camps and workout videos together, and Scotty usurped him,
and that record will hold forever, so they have this fun rivalry. So
they went over together, and they had been friends prior to that.

Chairman WAXMAN. Mr. Shays, did you want anything else?
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Mr. SHAYS. No, Mr. Chairman. I really appreciate you moving
forward with that, and it is helpful for us to know, and I thank
you.

Ms. HELVENSTON-WETTENGEL. OK.

Mr. SHAYS. Thank you, Mr. Chairman.

Chairman WAXMAN. I think it is important when we ask ques-
tions of witnesses we get answers, complete answers, and I appre-
ciate that you gave us that.

Ms. HELVENSTON-WETTENGEL. Chris Berman now is in Kuwait
City building armored vehicles. He finished his 2-month contract
with Blackwater then left, came home, built the most heavily plat-
ed armored vehicle over there, and he can’t build them fast enough,
so Chris is making a difference.

Chairman WAXMAN. Thank you. Well, I think your testimony will
make a difference, as well. I thank you very much for giving it.

Ms. HELVENSTON-WETTENGEL. Thank you.

Chairman WAXMAN. You can leave. We are going to now hear
from the next panel. In this next panel we will receive testimony.
First, we want to welcome Tina Ballard, the Deputy Assistant Sec-
retary for Policy and Procurement for the U.S. Army. We also wel-
come Andrew Howell, general counsel for Blackwater USA; Steve
Murray, the director of contracting for ESS Support Services
Worldwide; George Seagle, the director of security for the Govern-
ment and Infrastructure Division of KBR; and Tom Flores, the sen-
ior director for corporate security at the Fluor Corp.

It is our policy to swear in all the witnesses that appear before
our committee, so I would like to ask our witnesses to please rise.

[Witnesses sworn.]

Chairman WAXMAN. The record will indicate that each of the wit-
nesses answered in the affirmative.

We have your prepared statements, which will be part of the
record in their entirety. We would like to ask each of the witnesses
to give a summary of that testimony and try to keep within the 5-
minutes that we allot. You may submit a longer written statement
and the committee will include that statement in the official hear-
ing record.

Ms. Ballard, why don’t we start with you? We will go down in
the list and have questions after each witness has testified.
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STATEMENTS OF TINA BALLARD, ASSISTANT UNDERSECRE-
TARY FOR PROCUREMENT AND POLICY, U.S. DEPARTMENT
OF THE ARMY; ANDREW G. HOWELL, GENERAL COUNSEL,
BLACKWATER USA; R. TIMOTHY TAPP, MANAGING DIREC-
TOR, BUSINESS OPERATIONS, REGENCY HOTEL AND HOS-
PITAL CO.; W. STEVE MURRAY, JR., DIRECTOR OF CON-
TRACTING, ESS SUPPORT SERVICES WORLDWIDE; GEORGE
SEAGLE, DIRECTOR OF SECURITY, GOVERNMENT AND IN-
FRASTRUCTURE DIVISION, KBR; TOM FLORES, SENIOR DI-
RECTOR, CORPORATE SECURITY, FLUOR CORP.; AND ALAN
CHVOTKIN, SENIOR VICE PRESIDENT AND COUNSEL, PRO-
FESSIONAL SERVICES COUNCIL

STATEMENT OF TINA BALLARD

Ms. BALLARD. Thank you. Thank you, Mr. Chairman, for this op-
portunity to again report to you on the U.S. Army contracts for re-
construction and troop support activities in Iraq. It is my privilege
to represent U.S. Army leadership, as well as the dedicated mili-
tary and civilian members of the contracting work force who have
been at the forefront in Iraq.

Our work and our success to date would be impossible without
the tremendous support the Army receives from you, the members
of this committee. We thank you for your wisdom, your advice, and
your guidance.

The Army contracting work force has two very different impor-
tant missions in Iraq: to support reconstruction contracting and to
provide support for the troops. The mission is also one of constant
change. Over time the reconstruction has moved from large design/
build contracts to firm fixed-price contracts with Iraqi firms in an
effort to reduce security costs and to provide economic opportunity
to the Iraqi people. The LOGCAP contract for troop support is also
changing as we move away from one contractor, as currently exists
under LOGCAP-III, to multiple contractors under LOGCAP-IV. Re-
gardless of the contract vehicle, however, one thing has and will re-
main constant over time—our commitment to ensuring that our
contractors comply with the terms and conditions of their contracts.
There is no flexibility or negotiation or compromise in this commit-
ment.

The last time I testified before this committee I was asked about
a letter from the Secretary of the Army dated July 14, 2006. The
letter from the Secretary was sent in response to allegations that
there was as subcontractor relationship between Kellogg, Brown
and Root Services, Inc., ESS worldwide Services, Regency Hotel &
Hospital Co., and Blackwater Security Services. The Secretary’s
letter stated that, based on information provided by KBRS to the
U.S. Army, KBRS had never directly hired a private security con-
tractor in support of the execution of a statement of work under
any LOGCAP-III task order. Additionally, the letter stated, “KBR
has queried ESS and they are unaware of any services under the
LOGCAP contract that were provided by Blackwater USA.” 1T was
asked if this letter was accurate. I responded that Secretary Har-
vey’s letter was correct. I also committed to looking into this mat-
ter, and I have kept that commitment.
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As a result of extensive research, the U.S. Army correspondence
with ESS and KBRS, ESS recently confirmed to KBRS and the
Army that they obtained security services. ESS built and operated
dining facilities both as a direct contractor to the U.S. Government
and as a subcontractor to KBRS and other companies. On January
30, 2007, we learned ESS engaged Blackwater through Regency
Hotel, and that ESS employed private security, primarily to protect
its employees and management traveling in Iraq, and to transport
currency to pay vendors and employees.

Based on information we received from KBRS, we understand
that these security costs, which were not itemized in the contracts
or invoices, were factored into ESS labor costs under its DFAC
service contracts with KBRS under LOGCAP-III.

The U.S. Army is continuing to investigate this matter and we
are committed to providing full disclosure of the results of our in-
vestigations to the committee. If KBRS violated the terms of the
LOGCAP-III contract and knowingly or unknowingly incurred costs
for private security subcontractors under the LOGCAP-III, the U.S.
Army will take appropriate steps under the contract terms to re-
coup any funds paid for those services.

The last time I testified before this committee I also listed a few
reconstruction accomplishments of the Defense Department imple-
menting agencies. Today I can add to that list. Twelve hospitals
serving over 6,000 patients a day have been refurbished. Water
treatment capacity now serves an estimated 2.2 million Iraqis.
Electrical generation projects have added 1,420 megawatts to the
power grid. Crude oil production has increased, though extenuating
circumstances have kept production from reaching full production.
And 839 schools providing classrooms for over 350,000 students
have been constructed or rehabilitated.

Sir, in conclusion we are proud of the dedication, commitment,
and hard work of our contracting work force in supporting our
troops and rebuilding Iragq.

Thank you. I look forward to your questions.

[The prepared statement of Ms. Ballard follows:]
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Thank you for this opportunity to report to you on the United States Army’s
involvement in iraq reconstruction and troop support, particularly with regard to
U.S. Army contracts for reconstruction and troop support activities. Itis my
privilege to represent U.S. Army leadership as well as the dedicated military and
civilian members of the contracting workforce who have been at the forefront in
the rebuilding of Iraq. Our work and our success to date would be impossible
without the tremendous support the Army receives from you, the Members of the
Committee on Oversight and Government Reform. We thank you for your

wisdom, advice, and guidance.

The U.S. Army contracting workforce has two very important missions in
Iraq: to support reconstruction contracting and to provide support for the troops.
Contracting to support reconstruction is carried out by the Joint Contracting
Command - Irag/Afghanistan (JCC-I/A) under the acquisition authority of the
U.S. Army. JCC-I/A also provides support to the Multi-National Security
Transition Command — Iraq (MNSTC-I} in training and equipping lraqi Forces anc
to the U.S. Government's mission in Afghanistan. Support to U.S. and Coalition
forces is provided under the Logistics Civil Augmentation Program (LOGCAP-Iil}
contract under the auspices of the U.S. Army Material Command (AMC).

The mission in Iraq is one of constant change. Under the reconstruction,
JCC-I/A has moved over time from large design/build contracts to firm fixed price
contracts with Iraqi firms in an effort to reduce security costs and to provide
economic opportunity to the iraqgi people. Support to Iraqi Forces has increased
as we have worked to hand over the fight for freedom and the battie against the
insurgency to the lraqi Government. The LOGCAP contract is also changing as
we move away from one contractor as currently exists under LOGCAP-Ii to

multiple contractors under LOGCAP-IV.
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Regardless of the contract vehicle, however, one thing has and will remain
constant over time: our commitment to ensuring that all contractors who support
the military and reconstruction efforts in Iraq comply with the terms and
conditions of their contracts. There is no flexibility or negotiation or compromise
in this commitment. We will use all appropriate provisions available to us under

the Federal Acquisition Regulations to hold contractors accountabie.

The last time | testified before this Committee, | was asked about a letter
from the Secretary of the Army dated July 14, 2006. The letter from the
Secretary was sent in response to allegations that there was a subcontractual
relationship between Kellogg, Brown and Root Services, Inc. (KBRS), ESS
Worldwide Services (ESS), Regency Hotel & Hospital Company (Regency), and
Blackwater Security Services (Blackwater). The Secretary’s letter stated that,
based on information provided by KBRS to the U.S. Army, KBRS had never
directly hired a private security contractor in support of the execution of a
statement of work under any LOGCAP-lil Task Order. Additionally, the letter
stated, "KBR has queried ESS and they are unaware of any services under the
LOGCAP contract that were provided by Blackwater USA.” | was asked if that
letter was accurate. | responded that Secretary Harvey's letter was correct, but

that | would again iook into the matter.

Following the hearing, AMC's major subordinate command, the U.S. Army
Sustainment Command, continued to pursue information on this important
matter. As a result of extensive research, and U.S. Army correspondence with
ESS/Compass Group and KBRS, ESS recently confirmed to KBRS and the U.S.
Army that they obtained security services. ESS built and operated dining
facilities (DFAC) both as a direct contractor to the U.S. Government and as a
subcontractor to KBRS and other companies. On January 30, 2007, we learned
that ESS engaged Blackwater through Regency Hotel and that ESS employed
private security primarily to protect its management employees traveling in lraq

and to transport currency to pay vendors and employees. Based on information
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we received from KBRS, we understand that these security costs, which were not
itemized in the contracts or invoices, were factored into ESS' labor costs under
its DFAC service contracts with KBRS under LOGCAP i,

The U.S. Army is continuing to investigate this matter and we are
committed to providing full disclosure of the results of our investigations to the
Committee. if KBRS violated the terms and conditions of the LOGCAP-li
contract and knowingly or unknowingly incurred costs for private security
subcontractors under the LOGCAP-Iii contract, the U.S. Army will take
appropriate steps under the terms of the contract to recoup any funds paid for

those services.

The last time | testified before this Committee, | also listed a few
reconstruction accomplishments of Defense Department implementing agencies.
Today, | can add to that list. Of the $13.5 billion in Iraq Relief and Reconstruction
funds apportioned to the Department of Defense, $10.462 billion or 77.4% has
been disbursed. In addition, twelve hospitals serving over 6000 patients a day
have been refurbished, water treatment capacity now serves an estimated 2.2
million Iraqis, electrical generation projects have added 1,420 megawatts to the
power grid, crude oil production capacity has increased though extenuating
circumstances have kept production from reaching full potential, and 839 schools
providing classrooms for over 350,000 students have been constructed or
rehabilitated. | would also like to add that according to the Special inspector
General for Irag Reconstruction (SIGIR) over 80% of the projects in Iraq have

met contract specifications.

In conclusion, we are proud of the dedication, commitment and hard work

of our contracting workforce in supporting our troops and rebuilding Iraq.
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Chairman WAXMAN. Thank you very much, Ms. Ballard.
Mr. Murray?

STATEMENT OF STEVE MURRAY

Mr. MURRAY. Chairman Waxman, Representative Davis, mem-
bers of the committee, I am Steve Murray, the director of contract-
ing for ESS Support Services Worldwide. I served over 20 years in
the U.S. Army, retiring as a chief warrant officer. During my serv-
ice, my mission often was to deliver food services and other logis-
tics support to our troops. I carried out a similar mission as an em-
ployee of ESS.

ESS has extensive experience building and operating food service
facilities in remote and challenging locations, such as mining
camps and offshore in oil and gas drilling platforms, in Asia, Afri-
ca, and the Middle East. ESS provides a range of support services
to its customers, including full food services, supply logistics man-
agement, transportation, vehicle maintenance, facilities manage-
ment, and communications.

I joined ESS in June 2003, to oversee its contracting for oper-
ations in Kuwait and Iraq. In December 2002, ESS began to build
and operate dining facilities known as DFACs to feed the American
and other Coalition troops that were arriving in Kuwait at bases
such as Camp Commando and Camp Coyote. Every day ESS served
thousands of our soldiers and marines four full-service, high-qual-
ity meals: breakfast, lunch, dinner, and a midnight meal.

After Coalition forces moved into Iraq in March 2003, ESS fol-
lowed our troops, making sure that they were soon eating hot
meals instead of MREs. From 2003 to 2006, ESS built and operated
DFACs at over a dozen sites in Iraq, including Baghdad, Fallujah,
and Tikrit, as well as performing camp construction at Camp Taji
and in Basrah. ESS also provided food services and facilities man-
agement to the Coalition Provisional Authority, as well as food
services for civilians performing reconstruction work in Iraq.

ESS performed many of its services in Iraq as a subcontractor to
KBR. We also delivered on numerous contracts directly for the
Army, the Marine Corps, and the Department of State. All of the
subcontracts that ESS entered with KBR were competitively
awarded and were performed by ESS on a firm, fixed-price basis.
Instead of being a cost reimbursable or cost-plus contract, ESS’
contracts with KBR stated a bottom line, or a maximum not to ex-
ceed price for the services that ESS was contracted to provide. Ex-
cept in unusual circumstances, if our costs were higher than antici-
pated that was our problem. We had agreed to a fixed price.

One of ESS’ costs that was higher than we had anticipated for
was for private security. Beginning in the middle of 2003, security
conditions in Iraq compelled ESS to hire private security firms to
move its personnel and supplies among DFACs. Without the aid of
private security firms, ESS could not have performed its mission of
feeding the troops.

ESS moved most of its supplies through sporadic military es-
corted convoys, and supplies often took days or even weeks to reach
the DFACs, or simply never arrived at all. When necessary, ESS
called on private security firms to provide well-trained, armed per-
sonnel who escorted supply trucks and ensured that food services
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to the troops were not disrupted. Many other contractors did the
same.

ESS also used private security firms to escort our managers and
staff as they drove to and from DFACs and other sites. I traveled
between sites with our private security providers on many occa-
sions.

The military escorted convoy system was intended to move sup-
plies, not people. We had over 100 ESS managers and over 1,000
ESS staff getting the job done at more than a dozen sites in Iraq.
We could not have fed the troops if we could not get our people to
and from the DFACs. We were determined to never compromise
the safety of our personnel when they traveled between sites.

ESS used a number of different private security firms between
2003 and 2006, including Blackwater. We always made it clear to
KBR and other parties that contracted with ESS that we were
using private security firms.

I am proud of the work that I have performed for ESS and my
country during my time in Iraq. I am glad to be here today to help
this committee sort out the facts for the American people.

Thank you.

[The prepared statement of Mr. Murray follows:]
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Testimony of W. Steve Murray, Jr.
Contracting Dircctor
ESS Support Services Worldwide

Before the U.S. House of Representatives
Oversight and Government Reform Committee
Wednesday, Feburary 7, 2006

Chairman Waxman, Representative Davis, members of the Commuttee. 1
am Steve Murray, the Director of Contracting for ESS Support Services
Worldwide. Iserved over twenty years in the United States Army, retiring as a
chief warrant officer. During my service, my mission often was to deliver food
services and other logistics support to our troops. In Iraq, I carried out a similar
mission as an employee of ESS.

ESS has extensive experience building and operating food service
facilities in remote and challenging locations, such as mining camps and off-shore
oil and gas drilling platforms in Asia, Africa, and the Middle East. ESS provides
a range of support services to its customers, including full food services, supply
logistics management, transportation, vehicle maintenance, facilities management,
and communications.

I joined ESS in June 2003 to oversee its contracting for operations in
Kuwait and Iraq. In December 2002, ESS began to build and operate dining
facilities, known as “DFACS,” to feed the American and other coalition troops
that were amriving in Kuwait at bases such as Camp Commando and Camp
Coyote. Every day ESS served thousands of our soldiers and Marines four full-
service, high-quality meals: breakfast, lunch, dinner, and a midnight meal.

After coalition forces moved into Iraq in March 2003, ESS followed our
troops, making sure that they were soon eating hot meals instead of MREs. From
2003 to 2006, ESS built and operated DFACs at over a dozen sites in Iraq,
including Baghdad, Fallujah, and Tikrit, as well as performing camp construction
at Camp Taji and in Basrah. ESS also provided food services and facilities
management to the Coalition Provisional Authority, as well as food services for
civilians performing reconstruction work in Iraq.

ESS performed many of its services in Iraq as a subcontractor to KBR. We
also delivered on numerous contracts directly for the Army, the Marine Corps,
and the Department of State. All of the subcontracts that ESS entered with KBR
were competitively awarded, and were performed by ESS on a firm fixed-price
basis. Instead of being cost reimbursable or “cost-plus” contracts, ESS’s
contracts with KBR stated a bottom-line or maximum “not to exceed” price for
the services that ESS was contracted to provide. Except in unusual
circumstances, if our costs were higher than we anticipated, that was our problem
— we had agreed to a fixed price.
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One of ESS’s costs that was higher than had been anticipated was for
private security. Beginning in the middle of 2003, security conditions in Irag
compelled ESS to hire private security firms to move its personnel and supplies
among DFACs. Without the aid of private security firms, ESS could not have
performed its mission of feeding the troops. ESS moved most of its supplies
through sporadic military-escorted convoys, and supplies often took days or even
weeks to reach DFACs, or simply never arrived at all. When necessary, ESS
called on private security firms to provide well-trained armed personnel who
escorted supply trucks and ensured that food services to the troops were not
disrupted. Many other contractors did the same.

ESS also used private security firms to escort our managers and staff as
they drove to and from DFACs and other sites. [ traveled between sites with our
ptivate security providers on many occasions. The military-escorted convoy
system was intended to move supplies, not people. We had over one hundred
ESS managers, and over one thousand ESS staff, getting the job done at more
than a dozen sites in Iraq. We could not feed the troops if we could not get our
people to and from the DFACs. We were determined never to compromise the
safety of our personnel when they traveled between bases.

ESS used a number of different private security firms between 2003 and
2006, including Blackwater. We always made it clear to KBR and other parties
that contracted with ESS that we were using private security firms.

1 am proud of the work that I performed for ESS and for my country
during my time in Iraq. Tam glad to be here today to help this Committee sort out
the facts for the American people.
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Chairman WAXMAN. Thank you very much.
Mr. Howell.

STATEMENT OF ANDREW HOWELL

Mr. HOWELL. Chairman Waxman, Congressman Davis, members
of the committee, my name is Andrew Howell, and I am general
counsel of Blackwater USA, dedicated security professionals whose
primary mission is to protect the lives of Americans in very dan-
gerous places. More specifically, Blackwater professionals, most of
whom are military veterans, voluntarily go in harm’s way at the
request, direction, and control of the U.S. Government. Chances are
if and when you, as Members of Congress, and your staffs travel
into Iraq, your lives will be protected for at least part of the trip
by Blackwater.

Areas of Iraq are among the most dangerous places on Earth,
where violence against Americans is endemic. Our people choose to
put their lives on the line daily in the service of our country. On
behalf of Blackwater, I thank them for their service, especially
those wounded or killed in the line of duty. I express again our
deepest condolences to the families of our fallen colleagues, both
those who appeared here today and those who did not. Losing our
teammates is the hardest reality of our profession.

Just 2 weeks ago we lost five good men who were shot down in
Iraq protecting a diplomatic convoy. Our thoughts and prayers are
with their familys. The U.S. Ambassador to Iraq said of the inci-
dent, “These five American citizens were our colleagues and worked
on behalf of the U.S. Government. They represent the best of
zgmerica, showing valor and courage in the work they did each

ay.”

The State Department noted that, “These men played a critical
role in our effort to bring a better way of life to the people of a
country who had never experienced freedom and opportunity. We
will always remember their courage, commitment, and ultimate
sacrifice for their country.”

Like the other good men we have lost in the line of duty, these
men are heroes who embody the best of who we are and who we
strive to be.

Our professionals serving today in Iraq are part of our Nation’s
total force. Just last month, before the Senate Armed Services com-
mittee, Lieutenant General Petraeus, the new commander in Iragq,
said he counts contract security forces among the assets available
to him to deal with the enemy insurgency.

To be clear, we do not engage in offensive operations, but our de-
fensive security function helps to unburden more of those in uni-
form to do so.

With regard to the important policy issues we will discuss here
today, we look forward to working with Congress so that the right
laws, policies, and procedures are in place to ensure that private
security contractors can support our Nation’s essential security
missions.

I hope you will understand that there are matters that I cannot
discuss in an open forum such as this, especially matters relating
to operational security or matters that our Government has classi-
fied.
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I will endeavor to answer your questions as fully as possible with
these restrictions in mind. However, my task is even more com-
plicated. Our company comes before this committee today facing a
lawsuit. As you know, committee staff provided us with a copy of
a December 13th letter from plaintiff’s counsel to Speaker Pelosi ef-
fectively requesting that Congress hold this hearing. I respectfully
request careful consideration of the impact of asking in an open
oversight hearing questions that were requested by one party in
ongoing litigation.

Our hope is that this hearing will not delve into an incomplete
and one-sided exploration of a specific battlefield incident, but rath-
er will explore the important policy issue of whether death and
should be benefits of contractors and service members should re-
main roughly the same as current congressional policy dictates.

At Blackwater we are proud to serve the United States. Our pro-
fessionals are highly skilled and experienced. Yet, for all of the ex-
perience and training, no one can guarantee that they will be safe
when they step into a war zone. Our enemy has ensured that.

Although our teammates have bled and even died in our mission
of protecting other Americans, we have never lost a protectee, and
our support for and dedication to our Nation remain strong.

I am prepared to answer whatever questions I can under these
unfortunate circumstances.

[The prepared statement of Mr. Howell follows:]
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Statement of Andrew Howell, Esq.
General Counsel, Blackwater USA
For
The Committee on Oversight and Government Reform
February 7, 2007

Chairman Waxman, Congressman Davis, Members of the Committee, my name is
Andrew Howell and 1 am the General Counsel of Blackwater USA—a team of dedicated security
professionals whose primary mission is to protect the lives of Americans in very dangerous
places. More specifically, Blackwater professionals, most of whom are military veterans,
voluntarily go in harm’s way at the request, direction, and control of the United States
Government in order to provide security for U.S. personnel, facilities, and diplomatic missions.
Chances are, if and when you as Members of Congress and your staffs travel into Iraq, your lives

will be protected for at least part of the trip by Blackwater professionals.

Areas of Iraq are among the most dangerous places on Earth, where violence against
Americans is endemic. Our people on the ground there choose to put their lives on the line daily
in the service of our country. On behalf of Blackwater, I thank them for their service, especially
those wounded or killed in the line of duty. I express again our deepest condolences to the
families of our fallen colleagues, both those who appeared here today on the previous panel and
those families who are not here today. Losing our teammates is the hardest reality of our

profession.

Just two weeks ago, we lost five good men who were shot down in Iraq protecting a
diplomatic convoy. This week we have had another man critically wounded. Our thoughts and
prayers arc with their families. [ would like to read the statement of US Ambassador to Iraq

Khalilzad on the tragic incident of just two weeks ago:

“These five American citizens were our colleagues and worked on behalf of the
United States Government to protect American diplomats and missions in Iraq.
They were killed during an attack on a security detail in eastern Baghdad where two
Embassy employees were attending a routine meeting. ... They represent the best

of America, showing valor and courage in the work they did each day.”

-1-
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And the words of State Department Spokesman Sean McCormick:

“Thesc men assisted the Bureau of Diplomatic Security in protccting American
diplomats and missions in Iraq. They played a critical role in our effort to bring a
better way of life to the people of a country who had never experienced freedom and
opportunity. We will always remember their courage, commitmcnt, and ultimate

sacrifice for their country.”

These messages recognize the dedication, capability, and sacrifice of our teammates.  Like the
other good men we have lost in the line of duty, these five are heroes who embody the best of

who we are and who we strive to be.

Such dedication, however, is by no means atypical. I would like to briefly share with you
today the unclassified and non-sensitive aspects of a recent event that reflects the dedication and
heroism of our teammates that some so casually label “mercenaries.” On a recent October
afternoon, two Blackwater “little bird” helos, BW33 and BW 34, were returning from a mission,
when BW34 observed a US Army motorcade that had been attacked by an insurgent-placed
explosive formed projectile charge (EFP). Our aircrew saw that the vehicles struck by the EFP
contained numerous US casualtics, and thcy made the decision to land at the site, help the

wounded and provide medevac assistance.

Mark, a Blackwater medic, exited BW33 on landing, while John, another of our
professionals, provided security. Mark quickly went to work assessing the wounded and
beginning triage. Meanwhile, BW 34 with Door Gunners Emmett and Steve provided overhead
protective cover for BW 33, anticipating the all-too-common secondary attack during rescue
efforts. BW 34 also requested additional Blackwater medium-lift helicopters respond to the
scene and assist with the medevac due to the potential number of casualties involved. Mark made
a rapid care decision and our team used BW33 to transport two of the more seriously wounded to
a Combat Surgical Hospital (CSH) in the International Zone. Mark remained behind to continue

treating other wounded servicemembers, while John accompanied the evacuees and provided in-
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flight care. BW 34 remained on scene to protect Mark, the wounded, and the other soldiers on

the ground.

Shortly thereafter, BW 126 carrying Door Gunners Saleem and Andrew, and BW 608
with Door Gunners Luigge and Gregg arrived on scene. The gunners set up a security perimeter
and began loading wounded soldiers for transport. Luigge (Medic) immediately assisted Mark

with medical duties and evacuated the remaining wounded to the CSH.

Throughout this incident each individual performed his duties flawlessly, with the utmos
concern for the wounded and the safety of all those involved. Their calm demeanor and actions
prevented unnecessary casualties during the rescue efforts and saved the lives of five US

soldiers. The events of that October afternoon are typical of our team,

The dedicated professionals serving today in Iraq are part of our nation’s total force. In
fact, just last month, during an appearance before the Senate Armed Services Committee, Lt.
Gen. David Petraeus, the new commander in Iraq, said he counts “contract security forces”
among the assets available to him to deal with the enemy insurgeney. To be clear, we do not
engage in offensive operations, but our defensive security function helps to unburden more of

those in uniform to do so.

With regard to the important policy issues we will discuss today, we look forward to
working with this Committee and with Congress so that the right laws, policies and procedures
are in place to ensure that private security contractors can support our nation’s essential security
missions. Even as we provide that support, we are fully accountable and are subject to the laws,
treaties and regulations of the United States. Even in our work with foreign allies or foreign
companies, we must seek and receive the approval of the United States Government before

providing any sort of defense services.

I hope you will understand that there are matters that I eannot discuss in an open forum
such as this—especially matters relating to operational security or matters that our government

has classified. I will endeavor to answer your questions as fully as possible with these
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restrictions in mind. However, my task is even more complicated. Our company comes before
this Committee today engaged in litigation in North Carolina. As you know, Committee staff
provided us with a copy of a December 13, 2006, letter from plaintiffs’ counscl to Speaker Pelosi

effectively requesting that Congress hold this hearing.

In light of this obvious attempt by the plaintiffs’ lawyers to use this hearing for their own
purposes, I respectfully request careful consideration of the impact of Blackwater being asked in
an open oversight hearing questions requested by one party in ongoing litigation. The four men
murdered by our nation’s enemies, whose deaths we still mourn, were killed with malice
aforethought by those whose goal that day was, simply put, to murder Americans, Those who
perpetrated the acts of terror that led to the deaths in Faliujah will never be witnesses before this

Congress. Nor can our comrades killed in action be called upon to testify.

Litigation is conducted according to the rule of law before an impartial judge or jury
hearing direct testimony over many days from witnesscs and experts. After a case is complete,
the issues raised in it may provide policy issues for Congress to consider. But Congressional
intervention at this early stage of a litigation, at the request of one party, can have not only the
expected and intended effects, but can have unexpected negative effects and even be untawful.
Our hope is that this hearing will not delve into an incomplete and one-sided exploration of a
spectific battlefield incident, but rather will explore the important policy issue of whether death
and disability benefits of contractors and service members should remain roughly the same, as

current Congressional policy dictates.

At Blackwater, we are proud to serve the United States. Every day our professionals
protect other Americans serving our country in harm’s way. We are a professional organization
that got its start in 1997. Our first government contract was in 1998. In Irag, the overwhelming
majority of our contracts have been for services on a firm fixed-price basis with some costs
reimbursed, rather than on the “cost plus™ basis that is currently a source of concern. We are

accountable under numerous laws and to the United States government clients we serve.

Our professionals are highly skilled and experienced. Yet for all of the experience and

training, no one can guarantee that they will always be safe when they step into a war zone. Our
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enemy has ensured that. Whether it is through a well designed ambush or while taking heavy
gunfire from the ground, our teammates are targets of the same ruthless enemies who have killec
over 3,000 American military personnel and thousands of innocent Iraqis. Like the uniformed
military personnel alongside whom we serve, Blackwater professionals fulfill our duties with the
full understanding of the extreme danger we face. Although our teammates have bled and even
died in our mission of protecting other Americans, we have never lost a protectee, and our

support for and dedication to our nation remain strong.

[ am prepared to answer whatever questions [ can under these unfortunate circumstances.
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Chairman WAXMAN. Thank you very much, Mr. Howell.
Mr. Seagle.

STATEMENT OF GEORGE SEAGLE

Mr. SEAGLE. Thank you. Chairman Waxman and members of the
committee, my name is George Seagle. I am the director of security
for KBR’s Government and Infrastructure Division. From October
2003, to May 2006, I was the director of security for KBR’s Middle
East operations. In that role I oversaw all of security measures for
150 project locations and more than 50,000 employees and sub-
contractors. I was in Iraq an average of once a week for the 32
months I was in that job. Let me say my heart goes out to the fam-
ilies of all of those who have lost their lives in brutal attacks in
Iraq. My own friends and colleagues, both members of the military
and civilian contractors, have been killed in support of operations
in the region.

We know how difficult the situation on the ground is, and the sit-
uation the troops face is a very, very tough challenge.

We are proud to provide food, housing, and other necessities to
them. We support U.S. and Coalition troops at 55 sites in Iraq, 70
other sites in the region. Since 2003, we have served more than
490 million meals, transported more than 675 million gallons of
fuel, delivered more than 220 million pounds of mail, washed more
than 30 million bundles of laundry, and hosted more than 80 mil-
lion visits to morale, welfare, and recreation facilities.

Whether building mess halls, providing food service, or setting
up housing, our goal is to provide the soldiers with the basic neces-
sities—a hot meal, clean clothes—when they are back on base re-
turning from dangerous missions. The feedback we have received
from the troops on the ground has been overwhelmingly positive,
and we are proud of the work of our courageous employees.

Like me, many of my KBR colleagues served in the Armed
Forces. We understand the importance of our work to support the
brave men and women of our military. I followed my father into the
Marines, and I am proud to say that my son followed me and also
joined the Corps. I served for 26 years, and my career culminated
with nearly 3%z years as a White House liaison officer for the unit
that includes Marine One, securely transporting both Presidents
Bill Clinton and George W. Bush.

The focus of today’s hearing is the use of private security con-
tractors. To my knowledge, every foreign company working in Iraq
uses private security in one capacity or another. KBR uses private
security on our non-LOGCAP work, and in certain circumstances
our LOGCAP subcontractors did, as well. Military security was not
guaranteed for all of the work the company did in the region, and
traveling without security is exceptionally dangerous.

Since 2003, there have been approximately 400 injuries and fa-
talities to KBR employees and subcontractors through the hostile
acts. Those injuries and fatalities were due to improvised explosive
devices, mortar and rocket attacks, small arms fire, and kidnap-
ping. At Christmas time in 2004 a suicide bomber blew himself up
during lunch time in a KBR-run dining facility, killing 13 troops,
4 of our employees, and 3 subcontractors.
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To date we have lost 98 people in Iraq, Kuwait, and Afghanistan.
According to this morning’s news reports, overall more than 770 ci-
vilian workers have been killed in Iraq and more than 7,000 in-
jured. These are the realities our employees and subcontractors
face every day.

Amid such dangerous conditions, KBR operates a fleet of trucks
that transports military fuel, military parts, medicine, hospital
supplies, food, and mail to Coalition troops. They have logged more
than 100 miles with more than 700 trucks on the road on any
given day. Our mission has required us to be extremely flexible.

In 2003 KBR was initially directed by the Army to plan to sup-
port between 25,000 and 50,000 troops. The scope and nature of
our task changed dramatically. This is not a criticism. Ever-chang-
ing priorities are a reality of war, and the reality was that our mis-
sion grew to supporting more than 185,000 troops.

This dramatic change in the scope of services presented signifi-
cant challenges. KBR first faced difficulties in mounting such a
large enterprise in a hostile environment. As with any endeavor of
this size and magnitude, there have been times when our company
and those that we work with have made mistakes. A handful of our
50,000 individuals on the ground have acted improperly. When we
had questions about the actions of certain individuals, we inves-
tigated and reported them to the Army.

The rapid growth of our assignment and constant changes taxed
our systems, but we adapted and developed systems that work.

In conclusion, for more than 60 years KBR has undertaken de-
manding assignments in dangerous regions to support the U.S.
military. I speak for everyone in our company when I say we are
extremely proud to support the courageous men and women of our
armed forces. With each meal we serve, we try to bring them some
small sense of the comforts of home. And when a soldier does have
a few extra hours, the fitness centers we run and the activities we
host at our morale, welfare, and recreation facilities offer a brief
refuge from the strain of combat.

As the Congress continues its oversight of the war effort and con-
tracting, I want to assure you that we are fully committed to co-
operating with the Congress as it fulfills its oversight responsibil-
ities. As a Government contractor, we take very seriously our re-
sponsibility to assist in the proper oversight of our work.

Mr. Chairman and members of the committee, I look forward to
your questions and will do my best to provide you with the infor-
mation you need.

Thank you.

[The prepared statement of Mr. Seagle follows:]
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Thank you, Chairman Waxman and Members of the Committee.

My name is George Seagle. I am the Director of Security for KBR’s Government and
Infrastructure Division. From October 2003 to May 2006, I was the Director of Security
for KBR’s Middle East operations. In that role, I was responsible for the management and
oversight of all KBR security operations in the Middle East, and oversaw all security
measures for 150 project locations and more than 50,000 employees and subcontractors.
Iraq was of course central to that position. I was in Iraq an average of once a week for the
32 months I was in that job.

The nature of this conflict has led to extended tours of duty, faster-paced deployments
and less time at home between tours. Some soldiers are on their third or fourth
deployment. They face a very, very tough challenge. We are proud to have had a central
role in providing food, housing and other necessities to them.
We support U.S. and Coalition troops at 55 sites in [raq, and 70 other sites in the region.
Since 2003 we have:

e served more than 490 million meals;

¢ transported more than 675 million gallons of fuel;

e delivered more than 220 million pounds of mail;

e washed more than 30 million bundles of laundry;

e and hosted more than 80 million visits to Morale, Welfare and Recreation
facilities.

Whether building mess halls, providing food service, or setting up housing, our goal is to
provide the soldiers with the basic necessities — a hot meal, clean clothes — when they’re
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back on base, returning from dangerous missions. The feedback we have received from
our military and the troops on the ground has been overwhelmingly positive, and we are
proud of the work of our courageous employees.

Like me, many of my KBR colleagues served in the military. We understand the
importance of our work to support the brave men and women of our military.

When I was graduating from high school and was offered a college football scholarship, I
chose, instead, to follow in my father’s footsteps and become a Marine. I can proudly say
that my son followed me and also joined the Corps. I was an active Marine for more than
26 years and retired at the highest Warrant Officer rank in the Marines. I was a Security
Guard Detachment Commander in both Europe and the Middle East and also served in a
variety of aviation maintenance positions. My career culminated with nearly three-and-a-
half years as a White House Liaison Officer for Marine Helicopter Squadron One, which
includes Marine One, securely transporting both Presidents Bill Clinton and George W.
Bush.

I joined KBR in late 2002 as site security manager for its construction of the new U.S.
embassy compound in Kabul, Afghanistan. Sadly, my first visit to Traq in August 2003
was a direct result of the first KBR employee killed there in hostile action. Along with
four other security experts, I traveled throughout Iraq to carry out a comprehensive
review of KBR’s security measures. Due to the deteriorating security situation, we
recommended key enhancements to company security procedures, oversight and
management.

1 understand a focus of today’s hearing is on the use of private security contractors in
Iraq. To my knowledge, every foreign company working in Iraq uses private security in
one capacity or another. KBR uses private security on our non-LOGCAP work. And in
certain circumstances, our LOGCAP subcontractors did as well. Military security was not
guaranteed for all of the work the company did in the region. And traveling without
security is exceptionally dangerous.

Since 2003, there have been approximately 400 injuries and fatalities to KBR employees
and subcontractors due to hostile acts. More than 180 of those injuries and fatalities were
due to Improvised Explosive Devices or IEDs. One-hundred-twenty-three of them were
from attacks by mortars, artillery and rockets. Seventy-two were from small arms fire.
Still others resulted from objects thrown at convoys, criminal assaults and kidnapping. To
date, we have lost 97 people in Iraq, Kuwait and Afghanistan. Overall more than 400
civilian workers have been killed in Iraq and nearly 4,000 injured. These are the realities
our employees and subcontractors face every day.

The changes in the security landscape have been dramatic. When I first went to Iraq in
2003, we drove regular passenger vehicles from location to location, with no security and
no fear. But that situation soon changed. Small arms fire attacks increased, and our
people became frequent targets when off base. The enemy used increasingly sophisticated
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IEDs and, later, at checkpoints and in crowds, the even more fethal vehicle borne IEDs.
Rocket-propelled grenades, land mines and mortars are additional constant threats.

The attacks are not limited to the roads. Even being on base can be dangerous — with
regular mortar and rocket attacks. And at Christmastime in 2004, a suicide bomber blew
himself up during lunchtime in a KBR-run dining facility, killing 13 troops, four of our
employees and three subcontractors.

Amid all those challenges, in such dangerous conditions, KBR operates a fleet of trucks
that transports military fuel, military parts, medicine, hospital supplies, food and mail to
Coalition forces. So far, they have logged more than 100 million miles with more than
700 trucks on the road on any given day. We continue to provide the troops with meals,
services and living quarters. Our top priority must be our mission: providing the troops
with what they need in a war zone.

While our mission to support the troops has always been clear, executing the details of
that mission has required extreme flexibility. In 2003, KBR was initially directed by the
Armmy to plan to support between 25,000 and 50,000 troops. The scope and nature of our
task changed dramatically. This is not a criticism; ever-changing priorities are a reality of
war. And the reality was that our mission grew to supporting more than 185,000 troops.

Naturally, with a dramatic change in the scope of services to be provided, all within a war
zone, KBR encountered significant challenges. KBR first encountered difficulties in
mounting such a large enterprise in a hostile environment. As with any endeavor of this
size, magnitude and challenge there have been times when our company, and those that
we work with, have made mistakes. A handful of our 50,000 individuals on the ground
have acted improperly. But while the rapid growth of our assignment and the constant
change taxed our systems, we adapted and developed systems that work. When we had
questions about the actions of certain individuals, we investigated and reported them to
the Army.

For more than 60 years, KBR has undertaken demanding assignments in dangerous
regions to support the U.S. military. I speak for everyone in our company when I say we
are extremely proud to support the courageous men and women of our armed forces.
With each meal we serve, we try to bring them some small sense of the comforts of
home. And when a soldier does have a few extra hours, the fitness centers we run and the
activities we host at our morale, welfare and recreation facilities offer a brief refuge from
the strain of combat.

As the Congress continues its oversight of the war effort and contracting, I want to assure
you that we are fully committed to cooperating with the Congress as it fulfills its
oversight responsibilities. As a government contractor, we take very seriously our
responsibility to assist in the proper oversight of our work.

Mr. Chairman and Members of the Committee, I look forward to your questions and will
do my best to provide you with the information you need. Thank you,



133

Chairman WAXMAN. Thank you, Mr. Seagle.
Mr. Flores.

STATEMENT OF TOM FLORES

Mr. FLORES. Mr. Chairman and members of the committee, my
name is Tom Flores. I am the senior director of corporate security
for Fluor Corp.

After a nearly 25-year career in the U.S. Army, I joined Fluor in
1998 and have since been responsible for Fluor security programs
around the world. In 2003 I was assigned to oversee Fluor’s secu-
rity programs in Iraq.

Fluor began working in Iraq under a contract with the U.S.
Army Corps of Engineers, through which we provided services
throughout the entire U.S. Army Central Command region, includ-
ing Iraq. Subsequently, Fluor and its joint venture partner country,
AMEC, a U.K.-based engineering and construction company, also
competitively bid on and were awarded three of the reconstruction
contracts. These contracts covered water programs in the north and
south of Iraq and restoration of electricity.

In the course of executing that work, Fluor had no contractual
arrangement with Blackwater USA and Regency Hotel and Hos-
pital Co. for security or other services, a fact acknowledged by
Blackwater in a letter provided to the committee.

With respect to ESS, Fluor and Fluor/AMEC contracted with
ESS at three separate locations in Iraq. In two locations, ESS pro-
vided dining and/or camp facilities to Fluor and Fluor/AMEC.
Those locations were Baghdad’s international zone, where ESS pro-
vided dining facilities for employees working on our two water con-
tracts, and Buzurgan power station in southern Iraq, where ESS
provided camp services. In a third location at Camp Cooke in Al-
Taji, under a subcontract to Fluor ESS provided planning, field en-
gineering, procurement, transportation, construction, and rapid
setup of housing and latrine units.

Thank you for the opportunity to testify before the committee. I
stand ready to answer your question about Fluor’s work in Iraq.

Thank you.

[The prepared statement of Mr. Flores follows:]
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Statement of Mr. Tom Flores, Senior Director Corporate Security
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Good Morning.

My name is Tom Flores and I am Senior Director for Corporate Security for Fluor
Corporation. In 1998 [ joined Fluor, after a career in the US Army, and have since been
responsible for Fluor’s security programs around the world. In 2003, I was assigned to
oversee Fluor’s security programs in Iraq.

Fluor began working in Iraq under a contract with the US Army Corps of Engineers
through which we provided services throughout the entire US Army Central Command
Region — including Iraq. Subsequently, Fluor and its joint venture partner AMEC, a UK
based engineering and construction company, also competitively bid on, and were
awarded, three of the reconstruction contracts. These contracts covered water programs
in the north and south of Iraq and restoration of electricity.

In the course of executing that work, Fluor had no contractual arrangement with
Blackwater USA and Regency Hotel & Hospitality Company for security or other
services.

With respect to ESS, Fluor and FluorAMEC, contracted with ESS at three separate
locations in Iraq.

In two locations, ESS provided dining and/or camp facilities to Fluor and Fluory/AMEC.
They are: (1) Baghdad International Zone, where ESS provided dining facilities for
employees working on our two water contracts; and (2) Buzurgan power station in
southern Iraq, where ESS provided camp services.

In a third location, at Camp Cooke in Al-Taji, under a subcontract to Fluor, ESS provided
planning, field engineering, procurement, transportation, construction and rapid setup of
housing and latrine units.

Thank you for this opportunity to testify before the Committee and I stand ready to
answer any questions you may have about our work in Iraq.
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Chairman WAXMAN. Thank you very much for your testimony.
Mr. Chvotkin.

STATEMENT OF ALAN CHVOTKIN

Mr. CHVOTKIN. Mr. Chairman, thank you very much for the invi-
tation. My name is Alan Chvotkin and I am the senior vice presi-
dent and counsel for the Professional Services Council. The Profes-
sional Services Council is the leading national trade association
representing more than 200 companies of all sizes that provide pro-
fessional and technical services to the Federal Government. Many
of our member companies are operating in Iraq under contracts
awarded by the departments and agencies of the Federal Govern-
ment. These firms are purchasers of security services, and we have
worked with them to highlight and address their concerns.

Several of our member companies provide security services in
Iraq, in the United States, and around the globe. Some also have
contracts directly with the U.S. Government, and we are working
with them on a myriad of issues, as well.

We share the outrage at some of the events taking place in Iraq;
however, we must be realistic about the circumstances in which the
events are taking place and the options that may be available to
address them.

We share the outrage at the unfortunate loss of life in Iragq.
Thousands of American troops have been killed in the line of duty,
and many thousand more wounded. U.S. contractor employees have
also been killed while performing their work, with several thou-
sand more wounded. We offer our condolences and prayers for their
recovery. Yet, we must be realistic about the missions that they are
asked to perform and the risk that all who are working in that haz-
ardous environment take on a daily basis.

Iraq is a unique foreign policy event in our Nation’s experience.
To our knowledge, it is the first time that the U.S. Government has
attempted three simultaneous activities: a military action, a mas-
sive reconstruction effort across 10 sectors, and extensive develop-
mental assistance effort. There was an initial massive surge of re-
sources into Iraq, often in uncoordinated and overlapping activities,
that led good people with good intentions to make their best judg-
ments under trying circumstances in the middle of a war zone.

While we share the outrage about the dollars spent in Iraq for
the results achieved to date, we must also be realistic about the
reasons for those dollars spent and the results achieved.

In the contracting environment, for example, the U.S. Govern-
ment made a conscious decision to be a good steward of the con-
tracts awarded and applied the full scope of the Federal acquisition
regulations to the preponderance of the contracts awarded there.
The U.S. Government made a decision to impose U.S. health and
safety requirements on those contractors. The U.S. Government
made a decision to require its contractors operating in Iraq to have
liability insurance. Each of these steps in isolation may have been
the right decision for the right reason, and we don’t have any objec-
tion to the Government imposing them in a planned and consistent
manner. But imposing these additional contractual requirements
increases the cost of contract performance, so every dollar awarded
by an agency or spent by a contractor in performance of these con-
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tractual requirements is not waste and is not abuse, as those terms
have been commonly used.

We share the outrage about the appearance of a lack of account-
ability for certain behaviors in Iraq and strongly endorse holding
all participants in the contracting process equally accountable for
their responsibilities. We strongly support a robust oversight func-
tion, and, where fraud is found, we strongly support vigorous pros-
ecution. But we must be realistic about the activities that are tak-
ing place and the root cause for them.

Companies don’t set the mission. The nature of the contracting
arrangements in Iraq, particularly at the earliest stages of the war,
was driven exclusively by the Government’s choice and the Govern-
ment’s requirements. So, while it is legitimate to talk about the ap-
propriate roles and assignments for contractors, the use of code
words for their work mask the real issues and diminishes the op-
portunities for serious discussion.

Contractors are playing critical roles in each of the concurrent
operational areas taking place in Iraq today. It would be impossible
to execute the number and scope of projects underway without
them.

We share the outrage about the cost of security, but we must be
realistic about the factors that are driving such behaviors. For
those contracts awarded by the Defense Department to directly
support the military’s activities, the contractors that accompany
the force, for them force protection and other life cycle support
functions have traditionally been the responsibility of the military.
We strongly support that formulation. But in a significantly and
little-discussed June 16, 2006, change to the Defense Department’s
acquisition regulations, the Defense Department has made force
protection the primary responsibility of the contractors performing
unless the military accepts the responsibility directly in the con-
tract. We strongly oppose that reversal of policy, but our companies
are adjusting to it, including addressing the cost of performance to
reflect these changes.

For contractors who are supporting the reconstruction activities
or are under contract to other Federal agencies, force protection
has traditionally been the responsibility of the contractor perform-
ing that work and we support that. A July 18, 2006, proposed ac-
quisition regulation has reconfirmed the U.S. Government policy to
impose this responsibility and the expense on contractors. So, while
we can be outraged about the security instability in Iraq and the
cost of security spent by contractors to support the activities, we
must be pragmatic about understanding the costs that are driving
such costs.

In conclusion, hiring private security is common in overseas oper-
ations. Iraq is not new in that regard. However, the magnitude of
the work and the concurrent operations taking place there create
unique challenges we see. The security situation is highly volatile
and contributes to the unique challenges, but any solution must be
addressed carefully, with full consultation to address the real
issues without creating new problems.

The Professional Services Council would welcome the opportunity
to work with this committee and others on these important mat-
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ters. Thank you for the opportunity to provide this information. We
look forward to your questions.
[The prepared statement of Mr. Chvotkin follows:]
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Introduction

Mr. Chairman, members of the Committee, thank you for the invitation to testify today at your
hearing titled “Iraq Reconstruction: Reliance on Private Military Contractors.” My name is Alan
Chvotkin, and I’m the senior vice president and counsel for the Professional Services Council
(PSC).

The Professional Services Council is the leading national trade association representing hundreds
of companies of all sizes that provide professional and technical services to the federal
government, including information technology, engineering, logistics, operations and
maintenance, consulting, international development, scientific, and environmental services.

Many of our member companies are operating in Iraq under contracts awarded by numerous
departments and agencies of the U.S. Government; these firms are purchasers of security
services and we have worked with them to highlight and address their concerns about the
contracting process in general and the security regime in particular. In addition, several of our
member companies provide security services to firms in Irag, in the U.S. and around the globe.
Some also have contracts directly with the U.S. Government. As such, we know their concerns
as service providers and have been working with them on a myriad of issues raised by their
activities, as well,

We share the outrage at some of the events taking place in Iraq. However, we must be realistic
about the circumstances in which the events are taking place and about the options that may be
available to address them. Similarly, we must be cautious in identifying politically expedient
solutions that do not fuily address even the symptoms let alone the root causes of the concerns
being raised. And we must be extremely cautious when developing solutions to perceived past
errors so as not to create unnecessary constraints on future events.

We also share the outrage at the unfortunate loss of life in Iraq. Thousands of American troops
have been killed in the line of duty and many thousand more wounded. According to the U.S.
Department of Labor, more than 800 U.S. contractor employees have also been killed while
performing their work, with several thousand more wounded. Yet we must be realistic about the
missions they are asked to perform and the risks that all who are working in that hazardous
environment take on a daily basis.

PSC Partnership with Federal Agencies

Over the past several years, PSC has had extensive interactions with the Department of Defense,
including particularly with the Offices of the Under Secretary of Defense for Acquisition,
Technology and Logistics and the Assistant Secretary of the Army for Acquisition, Technology
and Logistics, and with the Army Materiel Command (AMC), who is the Defense Department’s
lead for fraq. In 2004, we conducted an extensive “{essons learned™ project with the Army
Matericl Command staff with the support of and guidance from the former AMC Commander.
We have also worked closely with the Department of State, USAID and other agencies on their
Iraq initiatives and their policies and practices affecting our member companies.
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Finally, PSC was pleased to have partnered with the Special Inspector General for Iraq
Reconstruction (SIGIR) on his comprehensive activities, inciuding serving as the only private
sector organization that participated in his three-part “lessons learned” project.

Irag: A Unique Foreign Policy Event

To begin with, there must be an acknowledgment and clear understanding that Iraq is a unique
foreign policy event in our nation’s experience. To our knowledge it is the first time that the U.S.
Government has attempted three simultaneous activities in a confined geographic area: a military
action, a massive reconstruction effort across ten major sectors, and an extensive developmental
assistance initiative. There was a massive surge of resources into Iraq, often in uncoordinated or
overlapping activities, that led good people with good intentions to make their best judgments
under trying circumstances in the middle of a war zone!

Hiring private security support is common for many of our companies who are routinely engaged
in reconstruction and developmental assistance overseas, so Iraq is not new in that regard.
However, it is obvious that Iraq has been, and continues to be, a very dangerous place to live and
work, particularly for those individuals and organizations associated with the U.S. Government,
and has presented incredible challenges and problems.

Over time, the contracting environment in Iraq has also changed. At the outset of the war, the
initial approaches were emergency, short-term focused. In fact, the clear U.S. Government iraq
policy was to approach requirements as short-term directives; 90 day terms were not uncommon.
As we’ve moved from emergency contracting through “contingency” contracting into
sustainment contracting, the contracting process has stabilized and slightly improved.

Stewardship of Funds Spent

Whilc we share the outrage about the dollars spent in Iraq for the results achieved to date, we
must also be realistic about the reasons for the dollars spent and the results achieved. In the
contracting environment, for example, the U.S. Government made a conscious decision to be a
good steward of the contracts awarded and applied the full scope of the federal acquisition
regulations — the FAR - to the preponderance of the contracts awarded there. But the FAR, for
all its provisions and authorities, is still not as flexible as it needs to be for addressing the
emergency needs of the initial wave of awards or to adjust these contracts to rapidly changing
circumstances.

As a good steward of the health and safety of all workers in Iraq, the U.S. Government made a
conscious decision to impose U.S. health and safety requirements on its contractors. To be a
good steward about the potential impact of our work in Iraq, the U.S. Government also made a
conscious decision to require its contractors operating in Iraq to have liability insurance. Each of
these steps, in isolation, may have been the right decision for the right reason and we don’t have
any objcction to the Government imposing such requirements on the contractor community in a
planned and consistent manner. But even the simple act of imposing these additional contractual
requirements increases the cost of contract performance. So every dollar awarded by an agency
or spent by a contractor because of these contractual requirements is not “waste” or an “abuse”
as is commonly reported.
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U.S. Government policy also sought to involve the Iraqi people — but only the non-Baathist
Iraqis — in the reconstruction efforts. Thus, many of the U.S. Government’s contracts required
contractors to utilize Iraqi and other coalition partner businesses as subcontractors and to use
Iraqi labor in the performance of work. This presented some special opportunities and significant
challenges for contractors and higher-tier subcontractors that has had a direct impact on cost,
transparency, performance and accountability.

Work in Iraq also presents special issues and challenges because of the number of projects the
U.S. Government has contracted for and that arc underway simultancously; the number of
contractors, employees and facilities that are operating, including the need for personnel and
property security support; and the evolving and deteriorating security situation where the work is
to be performed. There continues to be resource challenges of federal employees and more
oversight reviews than officials with the warranted authority to commit the U.S. Government.
We have also seen changes imposed without meaningful consuitation or much attention to the
direct and indirect consequences of such actions.

Accountability
We share the outrage about the appearance of a lack of accountability for certain behaviors in

Iraq and strongly endorse holding all participants in the contracting process equally accountable
for their responsibilities. We strongly support a robust oversight function to hold all parties
accountable for their performance; where fraud is found, we strongly support a vigorous
prosecution. But we must be realistic about the activities that are actually taking place and the
root cause for them; we must also look to isolate the limited number of adverse events from the
overwhelming number of successful efforts. In fact, in the January 2007 quarterly report, the
SIGIR has said that “fraud has not been a significant component of the U.S. experience in Iraq.”
These requirements clearly drove some of the very contracting behaviors, such as the issue of
tiering that are being highlighted today. But tiering by itsclf does not equatc to “waste” or
“abuse.” It starts as a contracting issue based on the requirements identified by the U.S.
Government; tiering is also a business issue based on how individual companies chose to
propose their solutions to the government and to subsequently execute that work.

Role of Contractors

Companies don’t set the mission. The nature of the contracting arrangements in Iraq —
particularly at the earliest stages of the war — was driven exclusively by the government’s
choices and the government’s requirements. So while it is legitimate to discuss the appropriate
roles and assignments of contractors, the use of code words masks the real issues and diminishes
the opportunitics for scrious discussion. Contractors are playing critical roles in each of the
concurrent operational areas taking place in Iraq today. It would be impossible for the U.S.
Government, even with its coalition partners, to execute the number and scope of projcets
underway without contractors.

And while we share the concern about the role of private security companies operating in Iraq,
the reality is that the environment and nature of the relationship between the U.S. Government
and its contractors requires their presence. Only for those contractors who are providing support
to the military and are directly “accompanying the force” is the military even tasked with the
responsibility for providing force protection for people and property; in many instances, the
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military is not able 1o fully carry out that responsibility. Thus, private security firms are an
essential adjunct to the U.S. companies executing some direct support contracts and for all other
contracts for U.S. Government agencies. Of course, these private security firms are also
employed by organizations in Iraq who are not under contract to the U.S. Government; these
may include firms supporting other coalition partners’ initiatives and non-governmental
organizations.

The need for private security firms is also driven by the projects that are, of necessity, being
undertaken by U.S. firms outside the Green Zone and other military-fortified areas. In fact, it is
impracticable for the military to provide force protection for all of these activities. Indeed, some
of the government agencies, contractors and non-governmental organizations don’t believe that
they can effectively carry out their contractual work if the U.S. military provides the visible
security support.

Security Costs

We share the outrage about the cost of security but we must be realistic about the factors that are
driving such behaviors. For example, while many are properly concerned about the share of
appropriated funds now being allocated to security costs — security for employees and their work
sites is of primary concern to the contractors who are there and we are all well aware of the
increasingly dangerous security situation in Iraq.

As [ noted earlier, there are three categories of U.S. government contracts that have been
awarded work in Iraq. The first are those awarded contracts by the Defense Department to
directly support the military’s activities, i.e., the contractors that “accompany the force.” These
include the systems and logistics support contracts whose work is only performed because the
military is operating in that area.

For these contractors, force protection and other life cycle support functions have traditionally
been the responsibility of the U.S. military. We strongly support that formulation. But in a
significant and little discussed June 16, 2006 change to the Defense Department’s acquisition
regulation supplement, the Defense Department has made force protection the primary
responsibility of the contractors performing contracts in these hazardous environments unless the
military accepts that responsibility directly in the contract. We strongly opposed that reversal of
policy and our companies are now adjusting to it, including addressing the costs of performance
to reflect these changes.

For contractors who are supporting the reconstruction activities or are under contract from any
other federal agency, force protection has traditionally been the responsibility of the contractor
performing that work; a July 18, 2006 proposed FAR regulation has reconfirmed that U.S.
Government policy is to impose this responsibility and expense on contractors. We understand
and support that policy formulation. So while we can be outraged about the security instability in
Iraq and the cost of security spent by contractors to support their activitics there, we must be
pragmatic about understanding why those costs arc being incurred and the circumstances that are
driving such costs.
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Most U.S. contractors working in Iraq are not security companies. Thus, private sccurity firms
must provide personal security for employees, housing locations and work sites for contractors
that are providing services other than security. They coordinate and provide security for the
transportation of key company personnel and resources and coordinate with government officials
when their clients require interaction for official government business.

It is understandable why many of the sources and methods of these private security firms are
confidential. By and large, it is our experience from our PSC member company firms’ that
contracting for these security services have been sound and, more significantly, effective.
However, the experience of our member companies, who are among the most sophisticated in the
international reconstruction and developmental assistance communitics, may not be typical of all
firms that contract for security services in Iraq. Factors such as cost, availability, scope of the
security responsibilities and others also factor into the decision of whether to contract for such
services and from whom to obtain them.

To the extent possible, these private security firms also routinely seek to coordinate with the U.S.
military on the overall security threat environment. Yet only in the past year has the U.S.
Government established reconstruction operations centers in Iraq that provide a formal channel
for such coordination, on a voluntary basis, In fact, one of the key “lessons learned” from our
Army Materiel Command effort was the fact that contractor force requirements were not
integrated into the military planning process. Even within the military contracting process for
contractors accompanying the force, where DoD policy dictates that the government contracting
officer is required to validate any force protection requirements and provide that information to
the geographic combatant commander, we found too many examples where these procedures
were not followed. Indeed, in many instances, the roles, numbers, and life support needs of those
contractors accompanying the force were not fully addressed.

The number and scope of the projects in Iraq, the need to attract, retain and employ personnel
who are “on their own” for force protection, and the highly variable security environment forced
contractors to put a premium on hiring skilled, trained and well-managed security services. Thus,
from almost the outset of this Iraq conflict, the Professional Services Council strongly
recommended that the U.S. Government and the Defense Department, in particular, adopt a non-
traditional role with respect to private security firms.

In March 2003, PSC recommended to the senior acquisition leadership of the Department of
Defense, through the Defense Acquisition Excellence Council, that DoD consider implementing
at feast one of three initiatives: setting standards for the private security firms who wanted to
operate in Iraq; or better yet, establish a qualified list of firms from which the private sector
could contract directly for services needs; or even better still, that DoD directly contract for and
supervise these private security firms that the contracting firms would reimburse. The essence of
this recommendation was included in the Government Accountability Office’s (GAO) July 2005
report: “Rebuilding Iraq —Actions Needed to Improve Use of Private Security Providers (GAO
05-737; 7/28/05). While U.S. Government agencies raised valid reasons why they did not concur
with these recommendations, there was a missed early opportunity for the government to address
what we feared would become a significant and growing challenge.
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The Importance of Advance Planning and Coordination

Our lessons lcarned efforts with both the Army Materiel Command and the Special Inspector
General for Iraq Reconstruction highlighted the lack of advance planning for the security needs
of those U.S. Government organizations responsible for non-DoD contracts to support either
reconstruction or developmental assistance. The most significant portion of the State
Department’s December 22, 2004 revision to their acquisition regulation proposed new coverage
requiring State Department contracting officers to address the administrative, logistical and
security support to contractors performing overseas in “high-risk™ activities.

The proposed rule explicitly states that contracts performed under Department of State contracts
outside the United States “may be inherently dangerous™ and that, unless specified in the
contract, the contractor is responsible for all administrative, logistical and security support
required for contractor personnel engaged in this contract.

While our members understand and accept the fact that they are responsible for these functions,
PSC strongly opposed this portion of the State Department’s initiative in our February 22, 2005
written comments (available on the PSC website at www.pscouncil.org), in part becausc the rule
failed to provide necessary flexibility to address the real-world situations that were then obvious
in Iraq and elsewhere. This State Department rule was replaced by the July 18, 2006 FAR rule
and the supplemental DFARS rule.

In-country coordination and communication is essential. It must be a two-way effort and there is
every reason for the government to take advantage of the information that these companies have
about the security situation in various parts of the country. Over time, despite the lack of any
formal methodology or doctrine, many firms have created informal mechanisms to assist them in
getting the job done as effectively and as efficiently as possible.

Contractor Liability

Beyond the risk associated with these security arrangements, contractors and private security
firms face significant legal challenges from third parties. Some of these cases arise out of the
actions by contractors accompanying the force; others are the result of injuries suffered by others
as a result of the security situation in Iraq. Each death is tragic and our thoughts and prayers go
out to the families of all of those who have been injured or killed while supporting the U.S.
actjvities in lrag. We have tried Lo address this important liability issue from a variety of
perspectives.

First, we looked at the current regulatory scheme for third-party liability while pcrforming
government contracts. PSC identified a problem with respect to third party liability arising from
litigation brought in the United States based on acts or omissions of contractors supporting U.S.
and Coalition forces overseas under fixed-price contracts. Third parties potentially subject to
inadvertent injury or death include host country citizens, third country nationals, personnel of
other contractors, and even uniformed and eivilian members of the U.S. and Coalition forces.
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Performing what may be considered routine work in the U.S. becomes significantly more
dangerous and ofien uninsurabie when performed overseas in a theater of military operations.
The Air Force recognizes this heightened risk in its published guidance regarding contractors
accompanying a deployed military force:

Even if a contractor performs in accordance with the contract, the contractor may be
vulnerable to claims that services in support of a war effort are inherently risky. Poor
performance of systems support services (e.g., calibrating a weapon) could result in
casualties or fatalities involving the military members using those weapons as well as
unintended civilians. Air Force General Counsel Guidance Document Deploying with
Contractors: Contracting Considerations, November 2003, at 9.

Under current circumstances, particularly in Iraq, commercial liability insurance is still often
unavailable, insufficient or unreasonably expensive. In addition, many commercial policies
often exclude “war risks” or risks associated with terrorist activities. Furthermore, as we know
from PSC’s continuing work in this area, insurance companies are increasingly concerncd about
their ability to insure against the full range of risks associated with performing work in an area
thart is experiencing violence against U.S. military forces, contactor personnel and the local
citizenry. The increasing number of well publicized lawsuits filed in the U.S. by third parties
against contractors alleging wrongful death supports the concerns of both contractors and
insurance companies.

If commercial liability insurance is insufficient, unaffordable or unavailable to contractors (and
particularly to those performing fixed-price work) the number and quality of the contractors
willing to accept such financial risks will decline. Boards of Directors, corporate officers, and
audit committees, particularly of publicly traded companies, will decide that they cannot assume
the full risk of a potential, catastrophic incident and may decline to pursue such work. Asa
result, the DoD and other federal agencies will lack full access to the depth of experience and
resources these contractors could otherwise provide; it could lead to reduced competition for
those opportunities and potentially increased cost of performance.

Providing contractors with indemnification under Public Law 85-804 is an available solution, but
that approach is viewed by many inside and outside of DoD as too burdensome or unpredictable,
and certainly not consistently applied across a broad range of even related circumstances. Thus,
while Public Law 85-804 remains a viable potential strategy to address the risk of third-party
liability under fixed-price contracts on a case-by-case basis, we are not suggesting that DoD
consider using that indemnification authority to address the concerns raised here.

We believe a less burdensome and more expedient remedy to address these liability concerns is
to tailor the existing FAR clause to provide contractual indemnification under fixed—price
contracts. As you know, contractors performing under cost reimbursement contracts are entitled
to have included in their contract the clause at FAR 52.228-7 titled “Insurance - Liability to
Third Persons.” That clause requires contractors to maintain a specified level of insurance and
provides government indemnification for certain liabilitics (and expenses incidental to such
liabilities) to third persons not compensated by insurance or otherwise. Since an increasingly
large percentage of a contractor’s cost is attributable to insurance and “reserves” for self-
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insurance, in these fixed-price circumstances, it may be more economical for the U.S. to rely on
its self-insurance through contractual indemnification for amounts not covered by a company’s
commercial insurance or otherwise.

Conclusion

Hiring private security is common in overseas operations. Iraq is not new in that regard.
However, the magnitude of the work and the concurrent operations taking place there create the
unique challenges we see. But any solution must be approached carefully and with full
consultation to address the real issues without creating new problems. PSC would welcome the
opportunity to work with the Committee and others on these important policy matters.

Thank you for the opportunity to provide this information. I would be pleased to respond to your
questions.
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Chairman WAXMAN. Thank you. I want to thank each of you for
your testimony.

Before we proceed to questions, there was a motion by Mr. Issa
to take down the words of the gentlelady from Illinois, and I want
to recognize Mr. Issa on this point.

Mr. IssA. Thank you, Mr. Chairman. It was unfortunate that I
was out of the room when the words were spoken. After reviewing
the words, which I will read just to be sure we all understand
them: “I also wanted to take exception to the question about who
wrote the testimony, because I think clearly the implication was
that somehow these wonderful women couldn’t have possibly writ-
ten that wonderful, heartfelt testimony, and that it took a lawyer
in order to put it together, and I resent that very much and I just
wanted to put that in the record.”

Mr. Chairman, although these words I think are inappropriate
and they set the wrong tone for the business that we must do on
a bipartisan basis, after reviewing them and after believing that
this was an anomaly on this committee and not something that
would be regularly repeated, I would like to withdraw my motion
and I appreciate the time.

I yield back.

Chairman WAXMAN. I appreciate that. The gentleman has with-
drawn his motion and therefore there is nothing pending before us.

I was going to read the words, but the gentleman did accurately
read the words in question.

Let me start with my questions. Without objection, the Chair and
the ranking member will have 10 minutes each and all Members
will get 5 minutes to pursue the matters.

Mr. Howell, let me start with you. I want to begin by extending
my thanks for you to be here. We heard very emotional testimony
from people who lost their loved ones that worked for your com-
pany. Their pain is very personal, but there is pain for your com-
pany, as well, when any of your employees lose their lives, and I
want to acknowledge that fact. You pointed that out in your testi-
mony. I think I am speaking for all the members of the committee
that we are sorry for your losses.

Mr. HOwELL. Thank you, sir.

Chairman WAXMAN. At a company providing security services,
you have a job to do, and as Members of Congress we have a job
to do. Our job is to provide oversight to make sure Government is
working effectively and efficiently and to identify and eliminate
any waste in taxpayers’ dollars.

We have heard allegations that call into question the job that
Blackwater was performing in Iraq. The family members raised
questions, I think legitimate questions, that deserve answers about
whether Blackwater is endangering the lives by skimping on pro-
tective equipment. That was the issue raised. The contracts and
audits we have received have raised questions about whether
Blackwater is overcharging and double billing the Government. I
don’t know what is true or not. I haven’t reached any conclusions
on these allegations, but they are important allegations and I think
they should be fully investigated.

I want to focus on an e-mail you provided to us. It is an e-mail
from Tom Powell, who we understand was operations manager for
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Blackwater in Baghdad. It is dated March 30, 2004, 1 day before
the attack in Fallujah that killed the four Blackwater contractors.
In hindsight, it is a pretty chilling communication. The e-mail be-
gins, “Ground truth, guys, this is reality.” The e-mail was sent to
Brian Berry. I understand he’s a senior Blackwater executive. My
understanding is he is the director of Blackwater’s security consult-
ing. Am I correct that Mr. Berry was a director of Blackwater’s se-
curity consulting?

Mr. HOWELL. My understanding is that he was not director at
that time, but he was certainly a Blackwater official.

Chairman WAXMAN. OK. Another recipient of the e-mail was
Mike Rush. Can you tell us what position he had at attachment
time?

Mr. HOWELL. I believe that he was the director at that time.

Chairman WAXMAN. He was the director of operations for
Blackwater?

Mr. HoweLL. He was the director of Blackwater security is my
understanding. Yes, sir.

Chairman WAXMAN. The third recipient of the e-mail was named
Justin, and we presume this is a reference to Justin McGuown,
who was the program manager in charge of Blackwater’s contract
with ESS and Regency; is this right?

Mr. HOWELL. I believe that is correct. If I could, chairman, those
names have all been made public, but to the extent that our per-
sonnel, publishing the names of Blackwater personnel that are not
public information could possibly place them at risk. I would ask
that if we could find a way to identify them without publicly stat-
ing the names, or perhaps go into closed session, I am certain that
they would appreciate that respect for their safety.

Chairman WAXMAN. I appreciate what you are saying.

Mr. HOWELL. Yes, sir.

Chairman WAXMAN. This is a disturbing e-mail, because if it is
correct, if it is accurate, it shows that Blackwater personnel work-
ing on the contract with Regency and ESS, which is the contract
involved in the Fallujah incident, did not have adequate equipment
or vehicles, and it also shows that Blackwater may have been cir-
culating situation reports that were “smoke and mirrors show” and
“not reality-based information.”

Let me read you a passage from the e-mail. “I need new vehicles.
I need new COMs—" which means communication devices—“I need
ammo, I need Glocks and M-4s—” which are types of weapons—
“All the client body armor you’ve got. Guys are in the field with
borrowed stuff and in harm’s way. I have requested hard cars from
the beginning, and from my understanding an order is still pend-
ing. Why, I ask. It is my understanding that someone in Kuwait
made a decision to go with Suburbans that are used. Bad idea.”
The e-mail ends, “Ground truth is appalling.”

Well, my understanding is that this e-mail was addressing the
lack of equipment available for Blackwater personnel working on
the Regency and ESS contract, which is the current contract in-
volved in the Fallujah incident; is that correct?

Mr. HoweLL. If you would like me to comment on specific text
from the e-mail, I would like to have it in front of me, sir, but the
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general subject of the e-mail was overall equipment requirements.
That is correct.

Chairman WAXMAN. OK. We will be glad to give that to you. But
the question I have sort of preliminarily is whether the e-mail was
addressing the lack of equipment available for Blackwater person-
nel working on the Regency and ESS contract, which is the con-
tract involved in Fallujah.

Mr. HOwELL. It was discussing a lack of equipment as to the con-
tract as a whole. It doesn’t follow therefrom that any individual
who set out to accomplish a task didn’t have the equipment that
he needed.

Chairman WAXMAN. OK. Mr. Howell, have you investigated the
circumstances surrounding the Fallujah incident?

Mr. HOWELL. I am familiar with them. Yes, sir.

Chairman WAXMAN. Have you determined whether the condi-
tions described in the e-mail are accurate as it relates to that inci-
dent? Were your forces sent on missions in used Suburbans rather
than hardened vehicles, as the e-mail describes?

Mr. HOWELL. Yes. Our forces did go on missions, some of which
were in soft-skinned vehicles. But the nature of what we were
doing there is that it was not a single task. It was not a single mis-
sion that our men did, so different equipment was appropriate for
different missions, given the threat as it was known at the time on
the ground in Iraq.

Chairman WAXMAN. Were your forces short on communications
devices, as the e-mail describes?

Mr. HOWELL. There was not sufficient communication gear for
the team on the day of this memo had it been fully manned; how-
ever, there was sufficient communication gear for the teams that
would have been operational at this time.

Chairman WAXMAN. You answered my question about the
Suburbans as opposed to hardened vehicles, and you said on cer-
tain missions that was the case. On the mission in Fallujah that
we heard about this morning, was it the case for that incident?

Mr. HOWELL. I am not following your question, sir. Was it the
case that a Suburban was appropriate?

Chairman WAXMAN. No. Did they use a Suburban as opposed to
a hardened vehicle?

Mr. HOWELL. They used something equivalent to a Suburban,
which was a Mitsubishi Pajero. It is the equivalent in the United
States of a Montero, and the idea behind using that vehicle was
that it was a sort of a local vehicle that was a low-key approach.
It sort of blended in, if you will.

Chairman WAXMAN. Was it hardened?

Mr. HOWELL. It had been outfitted with some steel plate. Yes,
sir.

Chairman WAXMAN. And on the issue of communication devices
which the e-mail described, in this program Fallujah incident did
they lack communication devices?

Mr. HOWELL. They did not. If we are going to inquire into spe-
cific facts that are under litigation, I know propose that we do so
not in an open session. But I can answer that question. Yes, sir.

Chairman WAXMAN. You cannot answer?

Mr. HOWELL. I can answer the question.
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Chairman WAXMAN. OK. Well, I would like you to answer the
question.

Mr. HOWELL. Yes, sir. The men that day did have communication
devices.

Chairman WAXMAN. They did? OK. Were they short on ammuni-
tion and weapons, as the e-mail describes?

Mr. HOWELL. The e-mail describes the situation for the project as
a whole. The men who went on the mission on March 31st each
had their weapons and they had sufficient ammunition.

Chairman WaAxXMAN. OK. Mr. Murray, you work for ESS, which
is the contractor that hired Regency, which is the contractor that
hired Blackwater. I would like to ask you about this e-mail.

At one point in the e-mail chain, Laurens Badenhorst receives a
copy of Mr. Powell’s e-mail. Mr. Badenhorst is an executive director
at ESS, as I understand it; is that accurate?

Mr. MURRAY. Chairman Waxman, yes, Laurens Badenhorst at
the time was our CEO of our design and build division.

Chairman WAXMAN. And, Mr. Murray, what information does
your company, ESS, have about the conditions described in Mr.
Powell’s e-mail?

Mr. MURRAY. Chairman, I would like to first say that ESS’ rela-
tionship was with Regency. We had contracted with Regency to
provide ESS with our private security as a turnkey service. What
I mean by turnkey is we relied on Regency to tell ESS what equip-
ment, what routes, and such were safe for us to move throughout
Iraq. We relied on them exclusively. And in our contract with Re-
gency, we gave them the ultimate authority for go or no-go sce-
narios, so if they determined it was unsafe, they had the ability to
do that. We indemnified them for that fact.

Chairman WAXMAN. But one of your executives received this e-
mail. Do you have any information that corroborates the com-
plaints about lack of equipment and vehicles that Mr. Powell de-
scribes?

Mr. MURRAY. No, I don’t, Chairman.

Chairman WAXMAN. OK. Perhaps the most disturbing parts of
the e-mail involve what Mr. Powell had to say about the situation
reports that were being prepared by dJustin McGuown of
Blackwater and Regency. Let me read you some excerpts of this
part of the e-mail. “The sitreps by Regency/RHHC I am reading are
very misleading and bogus on the surface. My only hope is that
Justin sees through the smoke and mirrors show and believes me
when I am telling him that all is not what it seems. Justin knows
what has to forward and realizes that it is just enough to sustain
the appearance of gear and an operational capacity. Please, Justin,
send your sitreps to the client with reality-based information.”

Mr. Howell, have you investigated the situation reports that Mr.
McGuown was preparing?

Mr. HOWELL. No, sir.

Chairman WAXMAN. Do you agree with the description in the e-
mail that they were smoke and mirrors and not reality based?

Mr. HOweLL. Not having seen them, I can’t comment one way or
the other, sir.
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Chairman WAXMAN. Mr. Murray, do you have any information
about whether ESS believes it was getting accurate information
from Blackwater and Regency about the ground truth?

Mr. MURRAY. Chairman, ESS had confidence in Regency to pro-
vide us with accurate intelligence, accurate movement guidance, so
the answer is yes, we relied on Regency to provide that to us.

Chairman WAXMAN. We also have a response from Mike Rush,
who is deputy director of operations for Blackwater. It is dated
March 30th, the day before the fatal attacks. As I read it, Mr. Rush
is telling Mr. Powell that the problems he has identified are not
Blackwater’s responsibility to fix. Let me read you some excerpts
of what Mr. Rush told Mr. Powell, the author of the ground truth
e-mail. “You are right about vehicles and coms being the respon-
sibility of RHHS—" which, of course, stands for Regency Hotel and
Hospitality. “There is no order for hard cars. The contract only al-
lows for hardening, and yes, I realize that is not optimum. Body
armor for the clients is not our responsibility, either. It is, in fact,
up to RHHS, Regency, to fix some of the things you mentioned,
particularly reliable vehicles.”

Mr. Howell, the e-mail from Mr. Rush reads to me like someone
is passing the buck. Do you agree?

Mr. HOwWELL. I don’t agree, Mr. Chairman. And the reason is Mr.
Rush is just correctly noting that it was—under our contract with
Regency, it was the responsibility of Regency to fund the acquisi-
tion of that equipment. It does not mean that Blackwater was not
actively seeking to assist in identifying and obtaining the required
equipment, as the other e-mails would indicate.

Chairman WAXMAN. Well, there are three issues and questions
whether the vehicles were hardened sufficiently to protect them,
whether they had the ammunition and equipment needed to pro-
tect themselves, and third the question also is whether they had
the third person to be a tail gunner. Can you tell us whether they
had what they needed in all three of those areas?

Mr. HOWELL. Yes, sir. With regards to the armored vehicle ques-
tion, there was certainly desire to have some sort of armored vehi-
cles on this project, meaning the ESS project as a whole, but,
again, it doesn’t follow therefrom that each mission involved an ar-
mored vehicle. In fact, close review of the contracts revealed that
it was specifically contemplated that there would be other vehicles
which had some sort of protection added that would be used on the
project. Beyond that, the armored vehicle question, the vehicle that
they went out in that day was believed appropriate, based on the
mission by everyone involved, or the mission. I don’t believe that
it would have been carried out at that point, and the armored vehi-
cle, whether it would have affected that day is not a question. With
regard to the third person, the protocol for the type of mission the
men were on that day—and, again, we are bordering on things that
could involve operational security of not only our folks but service
members—the mission they were on that day at that point in time,
given the threat as it was known on the ground in Iraq, the norm
was not to have the third person.

Chairman WaxXMAN. Well, Mr. Powell obviously in his e-mail was
expressing concern. I guess my general question is: When
Blackwater sends private forces into a war zone, do you have an
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obligation to equip them adequately? I assume you would have to
say yes. Then my next question is: Did Blackwater meet this obli-
gation in Fallujah?

Mr. HOWELL. Yes, we did.

Chairman WAXMAN. OK. I just want to conclude by reading this
quote again. “But guys are in this field with borrowed stuff and in
harm’s way with the client which I am very uncomfortable with
given the upcoming events with five million Shia moving in
Karbulah in 5 days. I have requested hard cars from the beginning,
and from my understanding an order is still pending. Why, I ask.”

Thank you.

Mr. Davis.

Mr. DAVIS OF VIRGINIA. Thank you.

Ms. Ballard, I am going to start with you. You note that the
Army will take steps to recoup funds paid under LOGCAP for pri-
vate security contractors, but, as I understand the law, these secu-
rity services were likely performed under a fixed price subcontract.
As far as you know, has the Army ever been able to recoup funds
in a situation like these where the costs appear to have been
imbedded within a fixed price subcontract?

Ms. BALLARD. As far as I know they have not.

Mr. DAvis OF VIRGINIA. OK. How would you be able to do that
if it was competitively bid?

Ms. BALLARD. In a competitive, fixed price contract we don’t have
access to the subcontractor’s data. The regulation prohibits us from
getting cost and pricing data in a fixed price competitive contract
from the prime, and it also prohibits the prime from getting that
data from the subcontractor.

Mr. DAVIS OF VIRGINIA. Does the Army have enough personnel
on the ground to support military convoys for LOGCAP subcontrac-
tors? Do you know the answer to that?

Ms. BALLARD. I don’t have the answer to that, sir.

Mr. DAvis OF VIRGINIA. OK. The majority says that the cost of
security services provided by private firms are substantially higher
than the direct costs that would be incurred by the military. Do
you have any comment on that?

Ms. BALLARD. No, sir, I don’t. The GAO and CIGAR have esti-
mated that our security costs on the ground are between 9.8 and
12.55 percent.

Mr. Davis OF VIRGINIA. Now, we hear a lot about the so-called
evils of tiering. Now, as I understand the practices of using a num-
ber of levels of subcontractors to perform various functions under
a prime contract which is larger and has myriad features, of which
one company may not be able to deliver all of those services, I
guess the alternative would be to just have more direct contracts,
which would entail much higher aggregate costs to the Army in
terms of overseeing it. But do you think the practice is, in general,
wasteful and inefficient, as is portrayed?

Ms. BALLARD. Sir, the practice of having subcontract tiers is a
practice, according to our research, that even occurs in commercial
construction in the United States.

Mr. DAvis OF VIRGINIA. Of course. So, from your perspective,
there is no reason to outlaw it or anything? Obviously, oversight
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is important to make sure that they are subcontracting appro-
priately in this competition? Is that fair to say?

Ms. BALLARD. We don’t have anything in the regulation that al-
lows us to prohibit subcontract tiers.

Mr. DAVIS OF VIRGINIA. And, in fact, if a prime contractor didn’t
have the in-house capability to perform that, they would have to
subcontract it, or the alternative would be to have a myriad of ad-
ditional contracts directly with the government, where the govern-
ment would, in a sense, be the integrator?

Ms. BALLARD. Yes, sir.

Mr. DAvIS OF VIRGINIA. OK. Mr. Howell, we have heard that the
cost of security services provided by firms such as yours are much
substantially higher than the direct costs that would be incurred
by the military. Do you have any comment on that? You are not
the decisionmaker here, but you are on the ground delivering.

Mr. HOWELL. I am not qualified to comment on the costs, the di-
rect costs of military services.

Mr. DAvis OF VIRGINIA. Let me ask you this. You noted that 99
percent of your contracts in Iraq are fixed price contracts; is that
correct?

Mr. HOWELL. Yes, sir. The vast major are of the firm fixed price
nature. If I may clarify, sir?

Mr. DAVIS OF VIRGINIA. Sure.

Mr. HOWELL. In some contracts there are mandatory provisions
for a pass-through of costs, but there is no markup or profit on
those costs. The general nature of those contracts is very limited
number of specific items are passed through at cost.

Mr. DAVIS OF VIRGINIA. How many of your contracts were award-
ed under competitive acquisitions?

Mr. HOwWELL. Of our contracts in Irag—and, again, I understand
that the nature of today’s hearing is only on unclassified contracts.
I am not prepared to—I don’t know the answer regarding any clas-
sified work at the moment. But, in terms of unclassified work, of
approximately—out of all our contracts in Iraq, one, to my knowl-
edge, was not competitively bid, and it was issued on an urgent
and compelling basis after the incumbent was unable to provide
the services, and we were asked on short notice to provide those
services.

Mr. DAvis oF VIRGINIA. OK. But that is not the contract that has
been at issue today?

Mr. HOWELL. That is not the contract at issue, and ultimately
that is not a contractor decision. That is a Government decision.
Yes, sir.

Mr. DAvis OF VIRGINIA. We have heard that your people are paid
anywhere from $600 to $1,500 a day for these dangerous assign-
ments. I wonder if you could give us, explain the various payment
structures you have with your employees.

Mr. HOwWELL. Yes, sir. First of all, I think there is a great deal
of myth about the exorbitant pay rates. Certainly our people face
grave danger and that is well recognized, but in terms of the rate
structure, which is your real question, the general nature of these
sorts of Government contracts for security services involve breaking
it down into classes. They are typically called tiers. In a given tier,
there are very specific requirements by the Government client on
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the experience level and capabilities of the individual, and the indi-
vidual’s services are filled out at a firm, fixed price per day based
on which tier they lie in. So, for example, a special forces veteran
with extensive experience is billed at a much different rate than
someone who just had more general military experience and less
time.

Mr. DAvVIS OF VIRGINIA. What kind of markup do you get over the
direct costs on a basis? Does that also vary with the tier?

Mr. HOWELL. Well, the nature of our contracts is a fixed price
basis.

Mr. DAvVIS OF VIRGINIA. Right. And it is competitively bid, so I
am not——

Mr. HOWELL. It is competitively bid, yes, sir. So our pricing is
really based on its

Mr. DAVIS OF VIRGINIA. The marketplace.

Mr. HOWELL [continuing]. Pricing, not cost.

Mr. DAvVIS OF VIRGINIA. But I am just curious.

Mr. HoweLL. I don’t want to be unresponsive, sir, but it is a
question that is sort of mixing apples and oranges. Cost contracts
involve markups over cost.

Mr. DAvVIs OF VIRGINIA. I understand the business.

Mr. HOWELL. Yes, sir.

Mr. DAvIS OF VIRGINIA. Basically, you don’t want to give away
your cost data?

Mr. HOwWELL. I am sorry?

Mr. DAvIS OF VIRGINIA. Basically, you don’t want to give away—
you are not compelled to give it away, and you don’t want to give
it away.

Mr. HOWELL. Right. It would harm competition on future con-
tracts.

Mr. DAvVIS OF VIRGINIA. Obviously, it is a question, even though
these are fixed prices, that is of interest to us, but I am not going
to pressure you at this point.

Mr. HOWELL. Yes, sir.

Mr. DAvVIS OF VIRGINIA. What death benefits do you provide to
the survivors when the enemy kills a contract employee?

Mr. HOwWELL. Well, all Government contractors are mandated by
statute to provide benefits under the Defense Base Act, and that
is a program that was set up. It goes back actually to World War
II, and it was set up in order to provide what is, in effect, a work-
er’s compensation benefit for those who are injured or killed in the
service of their country, contractors overseas working for the Gov-
ernment.

Mr. DAviS OF VIRGINIA. You don’t do anything in addition to
that? Is that right?

Mr. HOwWELL. Well, we are always looking for additional ways to
protect our folks. We currently have an additional insurance policy
that is above and beyond that we acquire because we want to pro-
vide for our folks.

Mr. DAviS OF VIRGINIA. In the contract at issue—we heard from
the first panel—who was Blackwater’s clients? Were you contract-
ing with Regency or ESS?

Mr. HOWELL. Our contract was with Regency.
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Mr. DAvis OF VIRGINIA. OK. Regency. And I have seen some tiers
that have been introduced and some charts and the like. And who
was Regency contracting with above that?

Mr. HOwWELL. My understanding is that Regency’s contract was
with ESS.

Mr. DAvis OF VIRGINIA. OK. There has been a lot of attention to
the cost of providing security services. Let me just ask in a general
question, who wants to take it, why are these costs—these costs
seem to be very, very large over there. Obviously, there is a huge
premium whenever you are doing this kind of thing. Could some-
body explain to me what goes into your marketing of this and your
costing of this, your pricing? How do you price a security provision
into a contract? Is it a marketplace based, or is it your costs, being
able to recruit people to go over? What goes into that?

Mr. HOWELL. These are competitively I don’t contracts, so, yes,
it is ultimately driven by the marketplace. There is high competi-
tion for the individuals, security provisionals with the expertise
that is needed.

Mr. DAVIS OF VIRGINIA. OK.

Mr. HoweELL. We have to account for that, as well as the many
expenses that we incur in training them, often providing weeks of
training at Moyak, transportation on many contracts. There is
lodging, subsistence travel to and from Iraq. The list of factors that
go into it vary with each contract.

Mr. DAVIS OF VIRGINIA. Is it hard to find people that are willing
to do this, qualified people?

Mr. HOWELL. It is always a challenge to find the most qualified
people. Yes, sir.

Mr. DAVIS OF VIRGINIA. Mr. Murray, let me ask you, the military
convoy system for LOGCAP contractors has been described to us as
unreliable. Could you address some of the choices your company is
faced with when the military convoy system doesn’t work as it
should?

Mr. MURRAY. Yes, I can. We face many challenges moving our
cargo. It is actually two aspects. We move cargo and we move peo-
ple. I mentioned in my statement the convoy system wasn’t de-
signed to move people. We had over in excess of 1,000 ESS employ-
ees in the country of Iraq. Primarily, we had to move them from
Kuwait into Iraq, and it was a challenge to move them into Iraq
into Coalition camp, either a KBR site or another site, safely.

The convoy system, itself, the rules to put our non-tactical vehi-
cles [NTVs]—those are the vehicles that would carry our civilian
employees—into a convoy would change virtually on a daily basis.
Some days we would be allowed to put a non-tactical vehicle in a
convoy. Some days we would arrive with one or two of these vehi-
cles and we would be told at that point, “Well, the rules have
changed. We can’t accept your vehicles to day.” How does that im-
pact us? That prevented us from moving our chefs, our cooks, our
laborers up to the site. That was one impact on us. That caused
and could have caused delays in our performance.

Another impact, another extenuating circumstance, perhaps, is
the border crossing between Kuwait and Iraq called Nazca was an
assembly point for all the contractors that crossed our vehicles into
Iraq. We would ship, at the peak, in excess of 300 to 350 trucks
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per week. Convoys in the early days would take 5 to 10, perhaps
20 of these trucks. We would be queued up or lined up at the bor-
der 3, 2 a.m. in hopes of getting in a convoy, and it may take 2
or 3 days to have one truck slotted into that convoy. That, again,
caused further delays to us.

Mr. DAVIS OF VIRGINIA. Let me ask you this. On the contract at
issue that you heard the first panel, where the individuals lost
their lives, were you contracting at that point with KBR under
LOGCAP or with Fluor?

Mr. MURRAY. For the particular contract at issue, we engaged—
actually, I can answer by saying both. We employed private secu-
rity. You asked about the contract at issue, which is the ESS Re-
gency contract for private security. We used that private security
attachment team, the private security to move our people through-
out Iraq across all contracts.

Now, the specific incident on March 31st, if you would like me
to address that——

Mr. DAvis OF VIRGINIA. That is what I want to address.

Mr. MURRAY. OK. That particular incident

Mr. DAvVIS OF VIRGINIA. We have been having a hard time figur-
ing out, I think, up here.

Mr. MURRAY. OK. On March 31st, that particular incident was
a movement of ESS cargo. We had a convoy that was moving from
Taji, Camp Taji, which was going to Al-Asaad. Al-Asaad was on the
far side of Fallujah, the western side of Fallujah. We were picking
up cargo, and that was a KBR site, and we were going to return
that cargo and supplies and construction equipment to Camp Taji,
where we were building, had a construction contract with Fluor.

The attack occurred en route from Taji through Fallujah to Al-
Asaad. They never reached their destination, but they were moving
cargo under our Fluor contract.

Mr. DAvVIS OF VIRGINIA. So it was so intermingled at this point.
Let me just ask one question, then, Mr. Flores, from you. Were you
aware that Blackwater was apparently performing security services
for ESS, as well?

Mr. FLORES. No, sir, I was not.

Mr. DAvis OF VIRGINIA. You were not? OK. Thank you very
much.

Chairman WAXMAN. Thank you, Mr. Davis.

Mr. Cummings.

Mr. CuMMINGS. Thank you very much, Mr. Chairman.

You know, these accounts that we have heard about with
Blackwater and the private security contractors are very troubling,
and I am concerned about the profit motive they have and the lack
of insight. Some reports have estimated that there are as many as
50,000 private security contractors in Iraq right now, but I have
yet to see the data from the Defense Department.

Ms. Ballard, how many private security contractors are there in
Iraq right now? You know, the President just asked us in the State
of the Union—I have heard some discussion here—the President
has said during the State of the Union that he wanted more civil-
ians. I think he was talking about volunteers. But I am just curi-
ous. How many security contractors do we have?
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Ms. BALLARD. Congressman, I can take that question for the
record. I don’t have that number. The security contractors on the
ground aren’t all for the Department of Defense. There are contrac-
tors on the ground providing security for other agencies, as well.
So I would have to take that question for the record. I don’t have
it for DOD or the total number.

Chairman WAXMAN. We will hold the record open to receive that
information. How long will it take? Will we get that within a week?

Ms. BALLARD. I can go back and request the information be pro-
vided in a week, Mr. Chairman.

Chairman WAXMAN. OK.

Mr. CUMMINGS. On a larger question—I really appreciate that,
Ms. Ballard—why does the administration rely on so many private
contractors? Do you know? And we can’t even count them? I take
it from the testimony here the American people end up one way or
another paying for them, and I am sure we all would want to know
how many we have. I know you are going to get that information
for me, but why do we have to do that?

We have the President asking for another 21,500 troops. There
is debate as to whether it is that number or more. I guess what
we are trying to do here, too, is just trying to get to the bottom line
of exactly who is over there in Iraq, what they are doing, and how
much are the American people paying for them to do whatever they
do, and are they doing the things that are lawfully—that they can
do lawfully?

Chairman WAXMAN. Mr. Cummings, you had asked the question
about the number of contractors. Ms. Ballard said she has to check
those other agencies, but you should know for the Department of
Defense. Do you have that information, please?

Ms. BALLARD. No, sir, I do not.

Chairman WAXMAN. OK.

Mr. CuMMINGS. How soon can you get that to us?

Ms. BALLARD. The question on how many security contractors in
the Department of Defense?

Mr. CUMMINGS. Yes.

Ms. BALLARD. I am taking that for the record and, as the chair-
mank requested, I will go back and ask if we can provide it in a
week.

Mr. CuMMINGS. And would you also get us the number of sub-
contractors, too?

Ms. BALLARD. I will ask for that information, sir.

Mr. CUMMINGS. And can you find out for us how much, as best
you can, the citizens of the United States of America are paying for
these contractors and subcontractors, so as we try to assess how we
vote on more money for Iraq so we can, you know, just have to total
picture? Will you do that for us?

Ms. BALLARD. I will certainly ask and take that as a question for
the record, sir.

Mr. CuMMINGS. All right. That is all I have, Mr. Chairman.

Chairman WAXMAN. Mr. Cummings, it just strikes me as amaz-
ing that this kind of information wouldn’t be readily available.
That is the purpose of this hearing. The Department of Defense—
I can understand you might not know other agencies, but you cer-
tainly should know what is going on in the Department of Defense.
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We did invite you to come and talk about this topic. Did you not
think you would be asked, Ms. Ballard?

Ms. BALLARD. Mr. Chairman, we appreciate the invitation to
come and speak on this topic; however, in the case of the KBR con-
tract, there were no provisions allowing security, so in our esti-
mation there should not have been any security provided.

Chairman WAXMAN. No. The question that

Ms. BALLARD. In terms of the——

Chairman WAXMAN. That wasn’t the question that Mr.
Cummings had asked.

Ms. BALLARD. In terms of——

Chairman WAXMAN. Mr. Cummings wants to know how many
contractors and subcontractors

Ms. BALLARD. I understand, sir.

Chairman WAXMAN [continuing]. Do we have out there under the
Defense Department, how many under other departments. He
asked you generally. You said, “Well, I have to check those other
departments.” But you also have to check it for the Defense De-
partment?

Ms. BALLARD. I can’t speak for the Defense Department, sir, be-
cause I work for the Department of the Army, and in the case
of-

Chairman WAXMAN. Well, tell us about the Department of the
Army. How many do you have?

Ms. BALLARD. In the case of the Department of the Army, we
have the design/build contracts where the contractors were re-
quired to provide their own security. Those costs would be subcon-
tracted, so we would have to go back and ask those prime contrac-
tors to provide that information because we do not have privity of
contract with the subcontractors.

Chairman WAXMAN. How many contractors do you have with the
Department of the Army that are involved in Iraq?

Ms. BALLARD. Sir, I did not come prepared to answer that ques-
tion. I will take it for the record.

Chairman WAXMAN. Well, we will hope that you get that infor-
mation to us and break it down. Thank you.

We now go to Ms. Foxx. Do you have any questions?

Ms. Foxx. I do.

You mentioned that there is a prohibition on the contractors hav-
ing security. That is in the contract. Does that apply to other
groups? And if there is that prohibition, then how do you all expect
people to provide security for the people there, if there is a prohibi-
tion?

Ms. BALLARD. There is a specific clause in the LOGCAP contract
that addresses security. That clause stipulates that the theater
commander will provide force protection commensurate with that
provided to the service and agency civilians, unless otherwise stipu-
lated in the task order.

On the design/build contracts, which are different from the
LOGCAP contracts, the contractors were expected to provide their
own security.

So there are different contract vehicles and different terms and
conditions.
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Mr. CHVOTKIN. Ms. Foxx, if I may, Ms. Ballard makes an impor-
tant point and I wanted to reiterate a point I made in my testi-
mony. There are three simultaneous actions taking place. There is
a military action, and for the military action the military is sup-
posed to provide force protection for its contractors. But for every-
body else that is operating in Iraq, and that is the reconstruction
contractors, those supporting the Department of Justice, USAID,
the Department of Agriculture, Health and Human Services, all of
those contractors are required to provide their own security, and
that is why the difficulty of understanding. That is why you have
a lot of security operations in Iraq unrelated to the military activ-
ity.

Ms. Foxx. Mr. Chairman, I want to followup with a question, but
I want to make a comment about the direction in which this hear-
ing has gone. I have been here from the beginning. I have read a
lot of the material. I am, again, a person who is very much opposed
to waste, fraud, and abuse, and I like to think in system issues.
It seems to me that if we are interested in waste, fraud, and abuse
and we want to do something about it what we should be doing is
being focused on the way the systems operate in all these areas.

What we’ve got here is a gotcha situation, it seems to me. There
is a tragic loss of life that has occurred, and every life that has
been lost in any of our wars I am sorry for. What has been happen-
ing in Iraq and the war on terror I am very, very sorry for, and
the people who were working for Blackwater I am extremely sorry
they lost their lives. But particularly in Iraq, everybody is going
there as a volunteer, and I understand that. But what we ought
to be about is asking for how the systems work, what is wrong with
the systems now, and how do we get at it, instead of spending all
this time trying to get people on issues that are irrelevant to much
of what we should be concerned about.

So I want to ask one question, and I will ask you to answer with
a yes or no. Has anybody associated with the Congress or with any
of the departments that you work with asked you in any formal
way or any organized way to give suggestions on how we can make
these systems better, because it seems to me that is what our focus
ought to be. So a real simple answer, yes or no. And if you answer
yes, then I will ask you to followup with some information, but I
won’t burden us with a lot of time.

I will start down here. Has anybody in your group looking at
this, has anybody asked you that question?

Ms. BALLARD. Yes, ma’am.

b IV{{S? Foxx. Yes, they have. OK. Can I ask each one and then come
ack?

Chairman WAXMAN. It is up to you, whatever you want to do. It
is your time.

Ms. Foxx. Let’s go down the line, and then we will come back
to whoever says yes.

Ms. BALLARD. Ma’am, we have consistently——

Ms. Foxx. Hold on 1 second. Next person?

Mr. MURRAY. No, they have not.

Ms. Foxx. Mr. Howell.

Mr. HOWELL. Yes, they have.

Ms. Foxx. OK.
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Mr. SEAGLE. No, ma’am.

Mr. FLORES. Would you rephrase that question please, Congress-
woman?

Ms. Foxx. Has anyone in a position of authority—and I am not
going to try to name departments and that sort of thing—asked
you to make suggestions on how the systems within which you are
working, how could they be made better so that we cut down on
waste, fraud, and abuse, and certainly cut down on the potential
for loss of life.

Mr. FLORES. Yes, ma’am.

Mr. CHVOTKIN. Yes.

Ms. Foxx. Then let’s go back up here and see. Can you tell us
briefly, have those suggestions been taken? Are they still in the
mill? Tell me just a little bit about that, without going into too
great detail.

Ms. BALLARD. Yes, ma’am. Several of the suggestions have been
taken. As a result, over the years we have evolved significantly in
our contracting operations in the theater. And the Army has also
made a significant change in the structure. We have established
the contingency contracting officer battalions that are under the
Army Field Support Brigades, and this will enable our contracting
officers to interface with the combatant commanders in the plan-
ning stages for contingency operations. So we have made several
significant changes.

Ms. Foxx. Let me followup real quickly. Has anybody from the
Congress asked you for any suggestions before today?

Ms. BALLARD. No, ma’am.

Ms. Foxx. No. OK. Would each one of you respond to that part
as you go down the line. Let’s see. Who else said yes? I am sorry.
Who else said yes? Mr. Howell.

Mr. HOWELL. Yes, Congresswoman. On hearing you restate that
question, I can’t say definitively that we have been asked, but I
would say we’ve discussed that issue with one of our largest clients,
and it has been more in the nature of us and the client seeking to
provide the best protection possible for the folks that we are pro-
tecting and to agree on—our billing is closely scrutinized, and we
make sure we are in agreement that the bills are correct.

Ms. Foxx. But no one from Congress has asked you that question
before today?

Mr. HOWELL. No, ma’am.

Ms. Foxx. Mr. Flores, did you say yes?

Mr. FLORES. No one from Congress has asked me anything about
this, but a gentleman named Lawrence

Chairman WAXMAN. Before you get into details, the time has ex-
pired. You basically want to know if anybody in the Congress has
asked?

Ms. Foxx. Right.

Chairman WAXMAN. And your answer is no. Does anybody have
an answer in the affirmative that anybody in the Congress has
asked? You essentially, Mr. Howell?

Mr. HOWELL. Yes, for us. We worked closely with the House
Armed Services Committee in 2005 to develop the oversight work
that they were doing, the development of some legislation. Similar
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work with the Senate. And also, of course, this committee in the
past years.

Chairman WAXMAN. Thank you, Ms. Foxx.

I do want to point out that now is the time Congress should be
asking these questions. We should have been asking them in the
past, and asking questions and trying to get accountability is not
gotcha. It is trying to do our job, and I think we need to work to-
gether on a bipartisan basis to do that.

Mr. Tierney.

Mr. TIERNEY. Thank you, Mr. Chairman.

Mr. Howell, I am going to ask you some questions. You, in your
comments, I think inferred the fact that you thought the gentlemen
that went into Falluyjah and lost their lives were outfitted and situ-
ated in such a way as warranted by the general conditions at that
time. I want to ask you if you are aware of an agreement for secu-
rity services dated March 8th, I believe, of 2004 between ESS and
Regency?

I would draw your attention to Appendix A of that document,
second paragraph reads, “Further, to Regency’s analysis of ESS re-
quirements and the current threat in the Iraq theater of oper-
ations, as evidenced by the recent incidents against civilian entities
in Fallujah, Aramadi, Al-Taji, and Al-Halla, there are areas in Iraq
that will require a minimum of three security personnel per vehi-
cle. The current and foreseeable future threat will remain consist-
ent and dangerous. Therefore, to provide tactically sound and fully
mission capable protective security details, the minimum team size
is six operators, with a minimum of two armed vehicles to support
ESS movements.”

Were you aware of those contract provisions, sir?

Mr. HOWELL. Yes, I was.

Mr. TIERNEY. Now, does that change your testimony earlier that
you thought having two people per vehicle, with plated vehicles, as
opposed to armored vehicles, was sufficient on the date in question?

Mr. HOWELL. It does not, and there are a number of reasons
why. First of all, this agreement is, as you said, was executed
March 8th between ESS and Regency. On March 11th, during a
meeting between Regency, ESS, and Blackwater, my understand-
ing is ESS confirmed that armored vehicles were not appropriate
or not expected, not requested for all missions.

Mr. TIERNEY. So what you are saying is they told you verbally
something that absolutely contradicts this statement here that ESS
had requirements that for the current and foreseeable future threat
will remain consistent and dangerous and recommending a mini-
mum of six operators and a minimum of two armored vehicles? So
3 days after this contract was executed you say they said exactly
the opposite thing?

Mr. HOwELL. This contract was between Regency and ESS.

Mr. TIERNEY. That is correct.

Mr. HOWELL. Three days after that, my understanding is that
ESS stated that was not required, and the requirement imposed by
Regency on Blackwater was that it was not a requirement for ar-
mored vehicles.

Mr. TIERNEY. Do you agree or disagree with the threat assess-
ment as stated in that paragraph?
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Mr. HOwWELL. That statement in the paragraph just reflects the
fact that it was a dynamic and dangerous environment in Iraq. It
is not a statement as to the specific conditions in any particular
place on any given day.

Mr. TIERNEY. Well, it talks about civilian entities in Fallujah,
Aramadi, Al-Taji, Al-Halla. Those are fairly specific places. It talks
about a consistent and dangerous threat remaining for the current
and foreseeable future, and it talks about the type of capabilities
they think are necessary to deal with those, a minimum team of
six operators and a minimum of two armored vehicles. Do you
agree or disagree with that assessment?

Mr. HOWELL. I disagree with part of that, sir. It notes specific
incidents to reinforce the general point that Iraq was a dangerous
place, and, with regard to the armor requirement that is discussed
in Appendix A of the Regency ESS contract, my understanding is
that is with regard to personal protective services, which is a dif-
ferent mission than convoy operations.

Mr. TIERNEY. Mr. Murray, do you agree or disagree with that
threat assessment in that paragraph?

Mr. MURRAY. I would like to make a couple of points, if I may.

Mr. TIERNEY. No, I really just wanted your answer. I've got a
limited time, so yes or no would be sufficient, thank you.

Mr. MURRAY. Yes. I would agree with that.

Mr. TIERNEY. Thank you. You do.

Mr. Howell, I am aware that you asserted earlier that Mr. Pow-
ell’s e-mail may have been speaking generally about conditions, but
are you aware that e-mail was written at 1 a.m. on March 30th,
which is, in fact, the morning of the day in which the gentlemen
were sent out on their mission? Are you aware of that date?

Mr. HOWELL. Yes, sir, I am aware of that.

Mr. TiERNEY. OK. And are you aware that Mr. Powell is, in fact,
the one that directed those men on those mission, he was their di-
rect supervisor that day?

Mr. HOWELL. Yes, sir.

Mr. TIERNEY. And you still think that was only generally, that
he was not contemplating those men and those conditions specifi-
cally on the morning when he wrote that?

Mr. HOWELL. I can’t know. I can’t read his mind, sir, but, given
what I know, the status of the program, the problems, I would say
the challenges faced by the program were the same challenges
faced by everyone in Iraq, which was acquiring enough equipment.
But the fact that there—the question whether there was enough
equipment for the program had it been fully manned that day is
a very different question from whether the team was equipped.

Mr. TIERNEY. Thank you. I yield back, Mr. Chairman.

Chairman WAXMAN. Thank you, Mr. Tierney.

Mr. Shays. Mr. Issa. Mr. Cannon.

Mr. CANNON. Thank you, Mr. Chairman.

Mr. Howell, when did Blackwater enter its first Government con-
tract?

Mr. HOWELL. I believe that was in 1998. I think we have con-
tracts for training in the United States and contracts for security
services overseas, and those are two different animals.
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hMl;. CANNON. And that was under the Clinton administration
then?

Mr. HOWELL. Yes, sir.

Mr. CANNON. And do you have staff or contracts with people who
have been employed by the Clinton administration?

Mr. HOWELL. I am sorry?

Mr. CANNON. In a political capacity?

Mr. HOwELL. I don’t

Mr. CANNON. For instance, you are accompanied by counsel
today. Do you know what is her name and what was her political
experience?

Mr. HOWELL. Yes, sir. Her name is Ms. Beth Nolan, and she was,
indeed, part of the Clinton administration, to my understanding.

Mr. CANNON. And do you know what her title was there?

Mr. HOWELL. I am sorry, sir, I don’t recall it at the moment.

Mr. CANNON. That is fine. I guess my point is that you are not
exactly what you would call a Republican company then, are you?

Mr. HOwWELL. No, sir. We have folks in our company of many per-
suasions.

Mr. CANNON. And, therefore, it would follow that you are not an
extremely Republican company, and at this point I would like, Mr.
Chairman, to introduce or ask unanimous consent to introduce into
the record a letter from Callahan and Blain dated December 13,
2006, to the Honorable Nancy Pelosi, wherein the

Chairman WAXMAN. Let me point out to the gentleman that let-
ter is already part of the record.

Mr. CANNON. Thank you. Then, referring to that letter that is
part of the record, the lawyer who drafted that letter referred to
you as an extremely Republican company and went on to demand
that this committee proceed to investigate issues, presumably to
help them with their discovery. They also accuse you of being prof-
iteering from the war in Iraq, but your company existed before the
war in Iraq came into being, did it not?

Mr. HOWELL. Yes, sir.

Mr. CANNON. And are you, in fact, profiteering from that war?
Have you skimped on equipment?

Mr. HOWELL. We have not skimped on equipment. No, sir.

Mr. CANNON. Thank you. Let me just say here, Mr. Chairman,
that I personally don’t think it is wrong for committees to inves-
tigate issues where there is litigation. In fact, I think that is appro-
priate on occasion. but I think it is highly inappropriate to have the
perception that this committee or any organ of Congress is used to
beat up a company to discover information that lawyers can’t dis-
cover in the ordinary course of litigation, and that the purpose of
this committee should be, in fact, to find out what is wrong and
then help fix those things that are wrong.

I think it is absolutely clear that things have not gone perfectly
well in Iraq, but to victimize any particular company, especially
when that company is undergoing litigation under tragic cir-
cumstances, is, I think, just something we need to be very careful.

Now, of course, this committee is not at fault for a letter written
by a law firm, but I would hope that the committee would be ex-
traordinarily careful to not be the instrument of a law firm like
that.
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Now, Mr. Howell, you had five employees that were tragically
killed recently. Would you like to talk a little bit about the cir-
cumstances, what they were doing that day, and what was behind
the decision? Are there statements you would like to make so that
we can understand that a little better?

Mr. HOWELL. Yes, sir, I would very much like to discuss that, but
I am unable to do so in an open hearing.

Mr. CANNON. Because what they were doing was classified. The
fact is, much of your work is very, very difficult, driven by sensitive
information, by information that can’t be made known. Thank you.
I appreciate your being here and your undergoing these questions.
War is difficult, especially when it is as expensive and complex and
with so many issues at hand as we have in this war. I want to just
let you know I appreciate your being here.

I yield back the balance of my time.

Chairman WAXMAN. I thank the gentleman for his questions.

I do want to state to you that I strongly agree with that state-
ment that it is not appropriate for committees to be getting infor-
mation for private lawsuits. I resented it when I saw it take place
when the Republicans were in charge of the Congress. That is the
last thing this committee should be doing. But we need to ask
questions, even if a lawsuit is pending, and, as I heard from the
family members this morning, there is a lot of information that I
think they are entitled to know. I have been working on this par-
ticular investigation for a couple of years. It is about time we got
all the information out.

Mr. Lynch.

Mr. LyncH. Thank you, Mr. Chairman.

I agree with the gentleman, but I think that part of the problem
is that we’ve got this perception because Vice President Cheney’s
connections with Halliburton just put a flavor of, I don’t know,
complicity there, of, you know, a political one. Appropriate or not,
it is there, so we just have to address it.

Mr. CANNON. Would the gentleman yield? Is the gentleman sug-
gesting that complicity is a term that means the Vice President——

Mr. LyncH. Connection.

Mr. CANNON [continuing]. Is involved with illegal dealings. I
don’t think that anybody in this hearing is

Mr. LyncH. Connection.

Mr. CANNON. But connection to illegal activity?

Mr. LYNCH. I am sorry?

Mr. CANNON. Is the gentleman suggesting improper illegal activ-
ity on the part of the Vice President?

Mr. LyNcH. No. I am saying that the perception of a connection
between Republican efforts and some of the industrial complex, the
military industrial complex is because of that perception. He is a
former CEO. And so I think that flavor is just out there. It is
something——

Mr. CANNON. It is certainly something, if the gentleman would
yield, it is something we ought to look at. I agree.

Mr. LYNCH. Reclaiming my time——

Mr. CANNON. Complicity is not the word.

Mr. LYyNcH. Mr. Howell, can I just say that I want to followup
on Mr. Tierney’s question. He referred to a document that indicated
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that between ESS and Regency there was a requirement that a
minimum of three security personnel be added to each vehicle. It
also refers to two armored vehicles to support ESS movements.

Now, based on your earlier response, you were saying that be-
tween March 8th, the date that this document was executed, and
in fairly rigorous detail, saying that the current and foreseeable fu-
ture threat will remain consistent and dangerous on March 8th, I
want to clarify something. You are saying that this document was
changed after the 8th?

Mr. HOWELL. I am not certain whether a subsequent contract
was ever executed between ESS and Regency or not, sir. I don’t
know the answer to that.

Mr. LYNCH. But you were saying that was not the case on the
11th? You referred to another meeting on the 11th. I am just ask-
ing, if you have documents that change this contract that we were
given, then I would just ask you to produce it, that is all.

Mr. HOWELL. My understanding is that the minutes of the meet-
ing that I mentioned have been produced to the committee. I don’t
know if a subsequent written agreement between Regency and ESS
exists.

Mr. LyncH. OK. All right. I do want to refer to there was one
audit that was actually produced. We asked for all audits, but
there was one audit that was produced regarding the provision of
security personnel. In this audit it indicates that there were dupli-
cation of labor costs in connection with personnel hired by
Blackwater. What it essentially says here is that you were double
billing. You were putting three people, including the driver, in
some of these vehicles, and then you were charging the Govern-
ment for a driver and three security people because a security per-
son was driving. Do you get what I am saying? They are saying in
here there were costs, $1.25 million for drivers at $750 a day, but
those costs were already included in the security contract, and they
are saying that it is, in effect, a duplication of labor costs, and con-
sequently they question the costs included in Blackwater’s pro-
posed dedicated overhead and total.

What they say further on is that Blackwater applied profit to
profit. In other words, you applied your percentage of profit to prof-
it that had already been accumulated.

Last, they indicate in this audit that the proposed profit by
Blackwater represented 23.6 percent of total proposed cost, which
is significantly higher than what we have seen for similar contracts
in dealing with the Department of Defense, which is usually 1 to
5 percent profit margin, maybe 10 percent at the most.

I just want to know, 23.6 percent profit on this, I just want to
know do you think that is reasonable? Is that customary for the
way you do business?

Mr. HowEeLL. First, with regard to production, I would just like
to note that we are a small business and we have been seeking to
produce as much as possible. In connection with the committee
staff, agreement was reached to focus on the hearing today. We
have produced close to 7,000 documents and we are continuing to
produce documents. I don’t know which if our audits you are refer-
ring to, so there is some speculation inherent here.

Mr. LYNCH. This is the State Department contract.
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Mr. HoweELL. OK. I came here prepared to talk about ESS, but
what I can say about that audit that I know as of today is that
when that report was issued it was not a final report. There were
subsequent review of documents by the auditors and by our finan-
cial team, and when all of the concerns had been fully investigated,
most of those concerns were determined to be based on misunder-
standings.

Mr. LyNcH. Well, I understand my time has expired. I just want
to say that the last time we had a hearing we were told that there
was no contract between Blackwater and Regency and ESS, and
that was confirmed by the Department of the Army, I believe. And
now we come here today and we find out all that was wrong and
that there were, indeed, contracts between the parties. So it is get-
ting a little frustrating not getting straight information. I can tell
you that. I don’t know what we are going to hear at the next hear-
ing. It may delete everything that we’ve heard here today.

Mr. HOWELL. Sir, we are seeking to answer your questions today
as best we can, and from what I know of the prior hearing I do not
believe that the question of whether there was a contract between
Blackwater and Regency was questioned. There was a contract,
and I believe that was the understanding during the hearing. I
cialn’t answer for the other companies that would have been in the
chain.

Mr. LyNcH. OK. I yield back.

Mr. VAN HOLLEN [presiding]. Mr. Issa.

Mr. IssA. I thank the chairman.

You know, I apologize if I don’t ask enough questions to quite ev-
eryone on the panel, but this appears to be mostly about
Blackwater, so I will focus my questions somewhat on them.

Mr. Howell, I know that there is a lot of proprietary information,
but I hope that you can at least answer a couple of questions relat-
ed specifically to this contract.

One, have you been paid on this contract?

Mr. HOWELL. None of the invoices that we submitted to Regency
were ever paid. There was an initial mobilization payment, but it
was a small portion, relatively small portion of the overall work
that we did.

Mr. IssA. And how much have you spent on this contract, if you
can tell us?

Mr. HOWELL. I believe it was approximately $2.3 million, but
that is a rough number.

Mr. IssA. If you get paid some day?

Mr. HOwELL. If we had been paid, I believe it would have been—
the total billings were $2,290,000 and some dollars.

Mr. IssA. And earlier there was a statement about a 35 percent
up-charge contractor fee, if you will, that gets marked up, not just
at your level but at each level. To the extent you can, without re-
vealing classified information or confidential, proprietary informa-
tion, is 35 percent anywhere close to an accurate number?

Mr. HoweLL. If we had been paid—and I can discuss this be-
cause it is a contract that is closed. The market has changed sig-
nificantly and it doesn’t affect our Government bids going forward.
Had we been paid, our profit would have been significantly less
than that. I have a pie chart that would show exactly where the
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payments to us that we didn’t receive would have gone, and our
profits were approximately—they would have been slightly over 1
percent.

Mr. IssA. So if you got paid, it would have been slightly over 1
percent. If they pay you today without interest, you are in the hole
for the amount, cost of the interest.

I am particularly concerned about the allegations that in a
strange way had nothing to do with the previous panel. You were
in the audience for the previous panel?

Mr. HOWELL. Yes, sir, I was.

Mr. IssA. The previous panel seemed to say unequivocally that
the four men who died in March 2004 were highly qualified, highly
skilled professionals that you induced, offered $200,000 roughly a
year to come there because of their security expertise, their train-
ing, their Seal training and so on. But then they alleged that, in
fact, you hire people from Africa for a few hundred dollars a month.
can you tell us how—because they referred to it, but they didn’t
have first-hand knowledge. Tell us about how that would work and
what they would be used for, if you do it.

Mr. HOWELL. Yes, sir. It goes back to the issue of there being
multiple tiers of security professionals. Some may be required that
they are cleared in terms of security clearance, special forces veter-
ans with a required number of years, all the way down to where
the requirement may simply be for a third country national who
has received training in firearms and security procedures and
things like that.

The level of training and the category within which a given indi-
vidual will fit is specified by the customer. In terms of U.S. Govern-
ment contracts, it is normally specified by tier, how many people
by tier by the customer. So we are directed, effectively, to use some
folks who are third country nationals. That being said, they are
cleared and vetted by the U.S. Government and they have met the
minimum required training standards.

Mr. IssA. OK. So if you were using third party—and I guess we
will kind of call them second or third tier, compared to these four
men that we met with today, or their widows and parents and so
on, you pay them less. Does the Government pay you less for them?

Mr. HOWELL. Sir, I believe the category would be fifth tier, and
fifth tier personnel, third country nationals, they are paid a dif-
ferent wage commensurate with the skills that they bring to the
project, and the Government accordingly——

Mr. IssA. Just recapping, lower skills, lower expectation because
of home wages, and lower cost to the Government?

Mr. HOWELL. Lower cost to the Government, and they are also
used for fundamentally different tasks.

Mr. Issa. Would these third country nationals, would they tend
to be, you know, selected because they were Muslim, because they
could speak Arabic, because they had sensitivity, and/or because
they were not Iraqis and, as a result, would be less likely to align
with insurgent groups? That is a combined question, but I think
you get the gist.

Mr. HOWELL. Yes, sir. I think it is very much driven by the con-
tract. We do use some third country nationals to provide interpre-
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tation, interpreting services. That is a very complex question. It is
difficult to answer briefly, sir.

Mr. IssA. OK. I thank the Chair. Hopefully we can followup fur-
ther. I yield back.

Mr. VAN HOLLEN. Thank you.

Mr. Yarmuth.

Mr. YARMUTH. Thank you, Mr. Chairman.

I would like to follow this whole tier billing system so we can get
a clear picture of what this is costing the American taxpayer. We
have some slides that we want to show to illustrate this.

As we have all heard many times before, the initial level, the
first level, we have four tiers of contractors, the individual contrac-
tor, Blackwater, Regency, ESS, and then KBR, and then finally the
Army above that, so six tiers altogether. We know from the first,
all the original testimony, that the individual contractor is being
paid, in the one case we heard about earlier, $600 per day. And
then in the next slide we will show that Blackwater billed $815 for
that same $600 employee or contractor, which represents a 36 per-
cent markup, and then Regency billed ESS $1,100 for that same
contractor.

Mr. Murray, ESS was paying $1,100 for the same contractor who
originally was being paid $600, supposed to be paid $600 a day.
That figure does not include housing, food costs, those types of sup-
port services; is that correct?

Mr. MURRAY. First, in that $1,100 you referred to does not in-
clude accommodations, which would include food. It does not in-
clude fuel, as one of the items mentioned that is cost reimbursable,
that is fuel. It did not include the d/b/a insurance that was a cost
reimbursable item, itself. That $1,100 you see there refers to just
the—I think that is a T-3 perhaps security person.

Mr. YARMUTH. Personnel. So essentially you paid $285 more to
Blackwater than they paid the contractor. What does that $285
represent?

Mr. MURRAY. Congressman, that——

Mr. YARMUTH. Where was the value added for that $285?

Mr. MURRAY. I had no visibility on the pricing between Regency
and Blackwater. Our contract was clearly with Regency for security
services, and that was the quoted rate that we obtained. Their
rates with their subcontractor, Blackwater, I had no visibility of.

Mr. YARMUTH. OK. Do you know what percent of your contract
with KBR comprised labor costs?

Mr. MURRAY. Pardon me, Congressman?

Mr. YARMUTH. What percent of your contract with KBR com-
prises labor costs, the cost of personnel of the total?

Mr. MURRAY. We provided a detailed letter to KBR on this. Ap-
proximately 45 percent.

Mr. YARMUTH. So 45 percent. And do you know what percent of
your labor costs are on security?

Mr. MURRAY. Approximately 12.5 percent.

Mr. YARMUTH. OK, 12.5 percent. So you are talking about prob-
ably somewhere around 5 percent of the total cost would have been
represented on private security contracts?

Mr. MURRAY. That is approximately right.
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Mr. YARMUTH. Does that have an impact on the price you can
quote to a potential contractor?

Mr. MURRAY. Congressman, our prices are, as we mentioned,
fixed price, firm fixed price. During the time that this scenario de-
veloped, we were already involved in our contracting with all of our
clients. This actually came in mid-term in our clients, so we had
already budgeted our security costs.

Mr. YARMUTH. I am saying is that an element that is an impor-
tant element in your bidding, the construction of your bids and
your competition for bids, the security costs?

Mr. MURRAY. Is it an important element? Yes, it is a very impor-
tant element.

Mr. YARMUTH. And do you know has ESS ever lost a bid because
of the difference in cost of security?

Mr. MURRAY. Congressman, it is hard to say if we have lost a
bid because of the difference in our security cost. We have certainly
won and lost bids in Iraq. Bids are based on either the best value
or, in some cases, the lowest price, so we have lost some business,
but I can’t tell you if it is attributable to our security factor or not.

Mr. YARMUTH. As you go up that chain, is there a place where
you can tell me, just based on your knowledge of the whole process
of the industry, where there was any value added to that initial
$600 paid to that individual contractor along the chain?

Mr. MURRAY. Well, yes, I can, Congressman.

Mr. HOwWELL. Sir, I am the one best suited to answer that with
regard to Blackwater, if I may.

Mr. YARMUTH. Sure.

Mr. HOWELL. There are two serious areas of possible misunder-
standing on that slide. The first is the fact that the contract chain
is reflected as being KBR on LOGCAP work. My understanding,
Whic}(li may not be correct, is that has not been definitively deter-
mined.

More to your question, the numbers that keep coming up, the
600 and 815, that is not the correct calculus, because the assump-
tion that anything other than the amount paid in labor cost is pure
markup and pure profit is wrong because this is a firm fixed price
per day situation.

The amount of profit out of the services

Mr. YARMUTH. Well, that is the question I was asking.

Mr. HOWELL. Yes, sir.

Mr. YARMUTH. Where is there value added to that $600 as it goes
up the chain, because ultimately the taxpayer is paying a lot more
than that.

Mr. HOWELL. Yes, sir. I will try to answer your question directly.
The 815 is not the right number because there were multiple labor
rates involved. The average labor rate I think is more reflective be-
cause the costs were spread among different categories equally. So
the blended labor rate of approximately $885 per day per man I
think is a more useful way to discuss this. Out of that $885 per
day that Blackwater invoiced to Regency, the average labor cost
was $683 per day, and that went to the individual security profes-
sional, $51.78 per day went to air fare. Blackwater was responsible
for the initial movement, the initial mobilization of security profes-
sionals into Iraq. Supplies, including the personal weapons, ammu-
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nition, personal gear for our men, that sort of thing, was another
$18-plus per day. Other costs, such as lodging and transportation
in the United States—that would be from their home of record to
Moyak—housing, and berthing while they were receiving training
in Moyak, freight, Internet access, that sort of thing accounted for
another——

Mr. YARMUTH. Well, if I could interrupt you for a second, we had
testimony that ESS didn’t pay that. That was added cost, so not
necessarily from you but along the whole chain housing costs and
food wouldn’t have been included. It might have been included at
your level, but not subsequently.

Mr. HOWELL. There are two different categories of housing costs,
sir: that that Blackwater incurred for the men prior to their arrival
in theater and that which was the responsibility of Regency after
they were in theater.

Mr. YARMUTH. My time has expired. Thank you.

Mr. VAN HOLLEN. Thank you, Mr. Yarmuth.

Mr. Westmoreland.

Mr. WESTMORELAND. Thank you, Mr. Chairman.

What I would like, Mr. Chairman, if I could—and maybe you
could get some answers from staff for me, but I was reading the
memorandum that we got today and I found it interesting. I am a
little slow, but it says today’s hearing provides an opportunity for
the committee members to ask three basic questions about the ex-
tensive use about private security services. The first one says: Are
private security contractors operating in Iraq doing an adequate
job? I haven’t seen anybody from any of the two panels that could
really testify to that, and I don’t think any of them have ever been
protected by one of these private security companies. So I was won-
dering why that statement is in there.

The second statement says: How much are they costing the Fed-
eral taxpayer? I haven’t seen anybody from either panel that works
for the GAO who would know the answer to that.

And then it says: And is the Federal Government providing suffi-
cient oversight, which I think the majority staff pretty much an-
swered, itself. On page 3 it says, “U.S. contract employees may be
prosecuted under American criminal law.” And then in the next
line it says, “All security contractors in Iraq are under the Uniform
Code of Military Justice.”

So I am kind of confused about the panels that we had today
based on what the committee staff said we were supposed to find
out. So if you could just find out those answers, I think it would
help us all.

Mr. VAN HOLLEN. Well, we do have Ms. Ballard here today, who
has actually been intimately involved in the issue of the use of tax-
payer money, especially as it pertains to the contracts that we are
dealing with today. In fact, there has been lots of correspondence
between this committee and Ms. Ballard and the Secretary of the
Army, including a number of letters that I have sent, that Mr.
Waxman has sent, and others.

The focus of this hearing has been to try to put a lens on these
contracting issues by looking at this particular case, and so I think
these are the appropriate individuals and witnesses to have to an-
swer those questions.
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Mr. WESTMORELAND. OK. So the gentlelady from the Army would
be who we would need to address the questions to as far as the
cost? I am asking. Is that what I am hearing you say?

Mr. VAN HOLLEN. Feel free to address any question.

Mr. WESTMORELAND. The other point I wanted to make—and I
am glad you are in the Chair, because I wanted to continue on with
what Mr. Cannon talked about. The letter from Callahan and Blain
continually used the word profiteering. I thought it was also inter-
esting that they did copy you, as the DCCC chairman, with the let-
ter. I know that the chairman previously stated—and I believe
him—that these hearings have no political ties. And I found it in-
teresting, as I was sitting here, I went to the waste, fraud, and
abuse hotline and saw where the chairman had introduced a bill
that was to do away with cronyism. As I look at this letter from
this attorney and who he addressed it to and all the contributions
that he had made and his former law partner, I can hardly wait
until we get into those cronyism hearings.

But I think that we are walking on very thin ice when we start
having public hearings with panels that are both the defendant
and the plaintiff in something that is in a civil action.

But I have a question for Mr. Howell. In the letter I referenced—
and it has been submitted for evidence—from Callahan and Blain
they keep talking about profiteering. I was a contractor before I got
into politics, in the building business, and I used many subcontrac-
tors. In fact, I have been a subcontractor before from another sub-
contractor. If I understand profiteering—and Blackwater was spe-
cifically picked out in this letter, and I am sure it was not for polit-
ical reasons, even though it mentioned Blackwater as being a Re-
publican company, and then the copy going to Mr. Van Hollen, the
DCCC chairman, but it keeps talking about profiteering.

Now, on this program contract the thing that I've got says the
Federal Government contracted with KBR that then contracted
with ESS Support Services that then contracted with Regency
Hotel Services that then contracted with Blackwater. Now, being in
the contracting business and talking about profiteering, how can
the last person, or how can the person at the bottom of the totem
pole be profiteering? Can you explain that to me?

Mr. HOWELL. Sir, I don’t see how they can be, and I also think
that the notion of profiteering is inherently incompatible with a
competitively bid contract.

Mr. WESTMORELAND. What would your definition of profiteering
be?

Mr. HOWELL. My understanding of the definition under the
English language is someone seeking to make an excessive profit,
when the person desiring the services is somehow in dire straits,
if you will.

Mr. WESTMORELAND. OK. And I think that is a pretty good defi-
nition. As Mr. Issa was questioning you, I understand that you
never got paid from Regency Services, is that true, on this particu-
lar contract? It was a little over $2 million?

Mr. HOWELL. None of our invoices were paid. We did receive the
initial mobilization payment.
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If I may, I forgot to mention earlier, would it be possible to make
this chart that we discussed at length part of the record, just so
it is clear. It has been previously provided to the committee.

Mr. VAN HOLLEN. Without objection.

Mr. HOWELL. Yes, sir.

Mr. WESTMORELAND. And just one further question. You are sit-
ting there with your friend from ESS. Did they get paid?

Mr. HOWELL. I am not certain, sir. I think they can answer that.

Mr. WESTMORELAND. Did ESS get paid on the contract that spe-
cifically is mentioned so many times here today, where the four
brave Americans lost their lives?

Mr. MURRAY. Are you asking me if ESS brought value? I am not
understanding your question, Congressman.

Mr. WESTMORELAND. Did KBR pay you for the services rendered
that you subcontracted to Regency Hotel Services who then con-
tracted with Blackwater? Did you get paid for the services that
Blackwater and Regency Hotel Services subcontracted from you?

Mr. MURRAY. Congressman, I would like to address that kind of
two-fold. No. 1, I think, understand our contract was with Regency
to provide security services for ESS

Mr. WESTMORELAND. Did you get paid from Kellogg, Brown, and
Root for that contract?

Mr. MURRAY. That contract was not with Kellogg, Brown, and
Root, so the answer to that would be no.

Mr. WESTMORELAND. OK. So I got some bad information that
KBR did not subcontract to you on that particular contract?

Mr. MURRAY. On that particular contract I indicated earlier it
was a contract we ran out of Taji, which was not a KBR contract.

Mr. WESTMORELAND. I cannot hear you. Would you speak up? I
am a little slow and hard of hearing.

Mr. MURRAY. Yes. As I mentioned earlier, that particular con-
tract was run out of Taji, and that was not the KBR contract that
ESS had.

Mr. VaN HOLLEN. All right. We are going to have to wrap it up.
I thank you.

Are there going to be further questions for other members of the
panel, because we are going to have to——

Ms. McCoLLuM. Mr. Chair, if you are not coming back again I
would just like to——

Mr. VAN HOLLEN. No, we can come back.

Ms. McCoLLuM. But if we were not, you are not referred to as
the DCCC Chair on this letter. You are a Member of Congress.

Mr. VAN HOLLEN. Thank you.

Mr. McHENRY. Mr. Chairman, I have been here for about 2V2
hours waiting for questions, so I would like to come back.

Mr. VAN HOLLEN. We will do that.

Just for the record, let me say my understanding—and I hadn’t
seen that letter—that they essentially copied Members of the
Democratic leadership, including Ms. Pelosi. And I am also in-
formed apparently that this firm has contributed also to Repub-
licans, as well. I just think it is important for the record to reflect
that this hearing has been designed to get at the facts on the
ground. I think it has done a good job of doing that. And to suggest
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that there is some sort of political motivation behind it other than
trying to get to the truth of the matter I think is unfortunate.

We will now recess the committee until after the voting. We will
recess until 2:45.

[Recess.]

Mr. WAXMAN [presiding]. The meeting of the committee will come
back to order.

To continue questioning of this panel, the chair recognizes the
gentleman from Maryland, Mr. Sarbanes, for 5 minutes.

Mr. SARBANES. Thank you, Mr. Chairman.

We have heard a lot about the contracting, and I have done a fair
amount of contracting in my life as an attorney, so I know when
there is this multi-tier contracting it can get very, very confusing.
It can be hard to pin down exactly what happened, and we are
talking about cost-plus contracts, we are talking about fixed price
contracts, we are talking about turnkey contracts, etc.

Depending on what goes into developing a bid or how you load
up a contract on the pricing side, whether profiteering or markups
that are more generous than they should be is occurring, that can
happen. I think the inquiry will continue on whether the particular
contract that we are looking at today had those characteristics, or,
more generally, whether the environment in which private con-
tracting was being engaged in Iraq allowed for that kind of thing
to occur. But that is actually what I am more interested in.

I am more interested in the larger environment, because I, frank-
ly, believe that a lot of the things that you do, Blackwater, ESS,
Regent, whatever, are things that you should not be doing. I think
that this is symptomatic of a situation in which the Secretary of
Defense’s ideology, philosophy, sort of new notions of tactical war-
fare were pushing this notion so that we were on a mad dash to
slimming down our military, and most people agree that the initial
response in terms of the number of troops in Iraq was inadequate.
That meant that there was space that our military should have oc-
cupied that now had to be occupied by someone else, and that is
when people turned to the private contracting community to fill
that space, with the kinds of tragic results that can occur.

So I really just have one question. I invite any of you who wish
to answer it. Did you, yourselves, ever reflect on whether you were
in a space where you didn’t belong? Did you ever say to yourselves,
“We shouldn’t be doing this? This is something that the armed
forces should be engaged in. We are being put in an untenable posi-
tion?” Anyone can answer that if they would like. Maybe you would
like to start, Mr. Howell.

Mr. HOWELL. I think the best answer I can give is one based on
my nearly 20 years as a Naval officer, informed, if you will, by my
time at Blackwater. I have to say that it is ultimately a policy deci-
sion that is set by Congress, but I think that the idea of using con-
tractors to supplement and to aid the armed forces is a valid one.
We have a role to play. We have a contribution to make. There are
certain functions that we can do at a cost efficiency when it is prop-
erly executed to the Government that free up soldiers to do—sol-
diers, Marines, airmen, and sailors—to do service member tasks.

Mr. SARBANES. I allow that there will be situations where you
have an appropriate role. I guess I am asking whether you believe
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that in this situation at all times you think the role that you
played was appropriate, not the way you executed it, because I un-
derstand that once you have the assignment you are going to try
to execute it, and whether you executed it well or not has been a
subject of the discussion today, but whether the assignments that
you were being asked to execute were appropriate in this larger
context of what our military should have been doing versus what
the private contracting community should be doing.

Mr. HOWELL. I believe that escorting personnel in convoys in a
purely defensive role is an acceptable task for private security.
That said, I believe and Blackwater supports appropriate Govern-
ment control thereover. And if I could add one other thing that sort
of slipped out of my mind, I had a massive amount of information
that I tried to bring here today, and I don’t want to not provide
proper respect to Ms. Nolan, and I wanted to clarify she was a
former White House counsel for the Clinton White House.

Mr. SARBANES. Does anyone else have a response?

Mr. CHVOTKIN. Mr. Sarbanes, just to remind you what I said ear-
lier—I don’t know if you were here for that—the unusual situation
taking place in Iraq today is three simultaneous actions. There is
a military action, and the work that is supporting—the contractors
that are supporting the military, accompanying the force. That has
been longstanding, weapons system support, logistics support, tra-
ditional.

There is the reconstruction activity, and that has usually fol-
lowed a military activity. We are now doing that simultaneously.
And an economic development or developmental assistance activity.
All taking place in a very confined space. That has created some
ambiguity about who is there doing what, for what purposes. I
think that clarity is very important in your thought process about
the appropriate role of contracts.

Mr. SARBANES. And do you agree that having that kind of ambi-
guity can create dangerous situations——

Mr. CHVOTKIN. Absolutely.

Mr. SARBANES [continuing]. To people on the ground?

Mr. CHVOTKIN. It absolutely creates difficult situations, confu-
sion, unclear lines of authority and responsibility, and questions on
both parts.

Mr. SARBANES. And confusion, would you agree, can lead to situ-
ations both where there is abuse, in terms of the way contracts and
assignments come together, and clearly can also lead to situations
where there is tragedy, as well?

Mr. CHVOTKIN. There is clearly tragedy. I am not sure that, by
definition, you have abuse. Confusion could create ambiguity, ambi-
guity could create a variety of situations that may not be abuse of
the process.

Mr. WAXMAN. The gentleman’s time is up. Thank you.

Mr. SARBANES. Thank you.

Mr. WAXMAN. Thank you, Mr. Sarbanes.

Mr. McHenry.

Mr. McHENRY. Thank you, Mr. Chairman.

Under Secretary Ballard, I have a simple question. I assume you
will be able to answer this, because of your position. How many
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private security contractors are currently working for the U.S. Gov-
ernment in Iraq?

Ms. BALLARD. Sir, that is a very broad question and I am unable
to answer that question. It is a very complex situation on the
ground. There are many organizations over there that may have
private security contractors. A lot of these security contracts are
subcontracts under——

Mr. McHENRY. Thank you. There are approximately 60, accord-
ing to the research we have done.

I ask Mr. Howell, Blackwater is one of those 60 currently work-
ing in Iraq providing security services; is that not correct?

Mr. HOWELL. We are currently providing security services in Iraq
to the U.S. Government. Yes, sir.

Mr. McHENRY. All right. What year was the company founded?

Mr. HOwWELL. In 1997.

Mr. McHENRY. What year did the company receive its first con-
tract from the U.s. Government?

Mr. HOWELL. In 1998.

Mr. McHENRY. Who was in the White House in—pardon me. I
know that is a bit ridiculous to ask. It was obviously William Jef-
ferson Clinton, a Democrat. It seems that the questioning here
today is that these are sort of a Republican scandal that we have
contractors working for the U.S. Government, providing essential
security services for us in war zones. It is actually something very
common for the last 200 years working with firms, private security
firms to provide needed resources for our military and for our dip-
lomats overseas. So I apologize for asking that question, because it
was obviously a Democrat administration that gave you your first
contract.

I think it is also ironic that there is a big discussion from the
chairman of this committee and Democrat leadership about a com-
pany called Halliburton and how it is this Republican scandal that
Halliburton is getting contracts from the U.S. Government.

I think today Mr. Seagle, you work for what firm?

Mr. SEAGLE. I work for KBR.

Mr. McHENRY. Which Kellogg, Brown——

Mr. SEAGLE. Which is a subsidiary——

Mr. MCHENRY [continuing]. And Root, which is a subsidiary
of-

Mr. SEAGLE. That is correct, of Halliburton.

Mr. McHENRY. Of Halliburton. How many questions have you
been asked today by this panel?

Mr. SEAGLE. One question, I believe.

Mr. McHENRY. One question. Was it just now?
| Mr. SEAGLE. No. It was a simple yes or no question that was ear-
ier.

Mr. McHENRY. Very good. How long have you been here?

Mr. SEAGLE. For about 3 hours.

Mr. McHENRY. Three hours. That is kind of interesting. I find a
lot of vitriol is heaped on your organization, but there is not even
a question asked of you.

But back to you, Mr. Howell. I understand there is an ongoing
lawsuit which Callahan and Blain have filed on behalf of families
that were taken down in action. It is a very sad thing. I also know
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that a letter that has already been admitted to the record here re-
fers to you and other contractors as extremely Republican compa-
nies. It is ironic, coming from a law firm that is extremely Demo-
cratic, and it is ironic that they send this letter to the Speaker of
the House and cc the committee chair here, but also copy the Dem-
ocrat Campaign Committee Chair. Well, it might not be ironic be-
cause, after all, this law firm has given over $60,000 to Democrats
over the years, so this might be another pay to play prospect here
in Washington, DC, where Democrat donors get the investigations
that they wish in order to help their law firm win a lawsuit.

So if you could comment, just in legal terms, about this idea of
turning a private lawsuit into a legislative show trial?

Mr. HOwELL. Sir, I think the best answer I can give is to refer
to a U.S. Supreme Court case that has been around for a large part
of the existence of our Republic. It is a case that is known by the
name Kilborn. It goes back to 1880 and it established the long-
standing principle that, in certain circumstances, congressional in-
volvement in private litigation can be unlawful, and obviously it is
a very complex issue, a lot of subsequent case law, but that is the
general principle that I think you are asking about.

Mr. McHENRY. Thank you, sir. I think it is also interesting and
important to note that this committee hearing that we have here
today and the original—according to House rules, the minority side
is entitled to receive notification about what the hearing is in-
tended to be about, and then the night before we receive a supple-
mental document that completely changes the notion of this hear-
ing. So I want to apologize to you individuals working in the pri-
vate security and Under Secretary Ballard who works for the Gov-
ernment for having to waste a full day on a hearing that is nothing
more than a show trial for a Democrat trial lawyer firm. I apolo-
gize to you for that. I think it shows that, you know, the new ma-
jority and the new leadership of this committee is intent on making
political hay out of something that simply is not a valid point, and
I all)ologize that you have to be brought in to be a part of this spec-
tacle.

Mr. WAXMAN. The gentleman’s time has expired, and I must say
that he just was so partisan in what you had to say, without a
foundation for it. I have no idea who is a Democrat and who is a
Republican. I know that the four people, four men who lost their
lives, were Americans. I don’t know whether they are Democrats or
Republicans. I know Americans, Democratic and Republican, are
paying taxes, and they don’t want their taxes wasted. And I think
Congress should be following up on these investigations and asking
witnesses questions.

I must say I am outraged at Ms. Ballard coming here to rep-
resent the Army coming here and not being able to give us an an-
swer to the simple question of how many contractors and sub-
contractors have contracts with the Army. I mean, that is what this
hearing was all about, and we couldn’t even get an answer from
that on that point.

So I know the gentleman wants to look at partisanship under
every rock, but I suggest that he return under that rock and look
at his own reasons for trying to make everything partisan. This is
not a partisan investigation nor it should be
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Mr. McHENRY. I think it is rather partisan for the Chair to say
I should crawl under a rock.

Mr. WAXMAN [continuing]. And I resent that you are going to
make it one. I resent that you are trying to make it a partisan one.

The gentleman from Ohio, Mr. Kucinich, is now recognized.

Mr. KUCINICH. Secretary Ballard, the President recently gave an
order that was basically a shoot to kill order for anybody who was
coming in from Iran who was thought to be an operative of the Ira-
nian government. Does that order extend to the personnel hired by
the companies who are here? Private contractors, are they given
the authority to go and shoot to kill Iranian operatives in Iraq?

Ms. BALLARD. Congressman, those orders are Executive orders
that deal outside my area, which is strictly contracting.

Mr. KuciNicH. OK. Well, this is contracting in a sort.

Mr. Howell, we have heard from the families on the first panel
that they had to sue Blackwater to get information about what
happened to their relatives. Then we heard something else that I
have to say astounded me in its callousness, and that is that
Blackwater filed a countersuit against the families for $10 million.
Now, Mr. Howell, you are the general counsel for Blackwater. Why
did the company sue the families that lost two sons, a husband,
and a father?

Mr. HOWELL. First, let me say that, once again, extend our deep-
est condolences to the family, that their loss is

Mr. KucCINICH. Is the lawsuit part of those condolences?

Mr. HOWELL. The lawsuit was not against the families. We seek
nothing from the families. We have sought to support them. The
lawsuit was against a North Carolina attorney who established hol-
low estates that did not contain any assets of the fallen men, their
homes, their cars. They were just shell estates established for the
purpose of personal injury litigation, and the lawsuit—the claim
against that attorney was for a violation of our agreements with
the men.

Mr. KUCINICH. So you are saying that attorney violated your
agreement? What did they do? Did they make a mis-statement?
How did they violate your agreement?

Mr. HOWELL. Our agreement with the men provided that any
dispute that involved Blackwater would be resolved via arbitration,
and that is where we are seeking to have this matter addressed.

Mr. KuciNicH. Did you have a contract with the men who fought
for your company there? Did they have a contract with you that
they had no right to sue, couldn’t seek publicity, had to protect cer-
tain information, and that they would have to assume all risks of
being shot, killed by a firearm, terrorist activity, hand-to-hand
combat? Did you have a contract with them to that effect?

Mr. HOWELL. The terms of the contract included a waiver regard-
ing certain injuries or death in certain circumstances, and it also
contained provisions regarding confidentiality.

Mr. KUCINICH. But aren’t you, in effect, suing the estates of the
decedents? Isn’t that what you are doing?

Mr. HOWELL. None of the property that is in the meaningful es-
tates, the actual estates of the decedents, is involved in what we
are——
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Mr. KUCINICH. There is no connection whatsoever with the action
you are taking and the decedents’ property, their estates?

Mr. HOWELL. The estates that are in issue in the Norton litiga-
tion, as I understand it, have no assets at all. They were estab-
lished solely for the purpose of personal injury litigation.

Mr. KucINICH. And could you tell me then, is it your position
that this attorney you are talking about has violated an agreement,
and that is why you are suing?

Mr. HOWELL. As the shortest possible answer, that is a summary
of the gist of the argument. Yes, sir.

Mr. KucinicH. I would like to raise an issue regarding
Blackwater’s prior testimony in front of Congress, Mr. Waxman.
Blackwater testified before a National Security Subcommittee of
this committee, Blackwater testified on June 13, 2006, and I had
asked questions about their contracts. The Blackwater’s vice presi-
dent testified that Blackwater charges $815 per day for the services
of independent security contractor working in Iraq, and he testified
that the $815 charge was fully burdened. Specifically, he provided
the following response to me.

I asked, “In those contracts is it true you were paying your men
$600 a day but billing Regency $815 a day?” He said, “Per the pres-
entation, Mr. Kucinich, $815 a day is the right figure, but it is a
fully burdened figure that includes travel, training, gear, housing,
food, the works, fully burdened number.” But the documents ob-
tained by this committee, Mr. Chairman, refute the claim that
these were fully burdened. We received the contract between Re-
gency and Blackwater which clearly provide information contrary
to Mr. Taylor’s claims: one, that housing costs were the responsibil-
ity of ESS, not Blackwater; two, that food, subsistence for the con-
tractors, was the responsibility of ESS, not Blackwater; and, three,
insurance was to be paid by ESS, not Blackwater.

Now, Mr. Chairman, I know my time has expired. I think that,
since I have information here that Mr. Taylor presented misleading
testimony under oath to our committee, and I am going to ask that
this committee look further into that to try to reconcile what he
said and what the facts are, as this committee has been able to de-
termine them.

Mr. WAXMAN. The gentleman will permit, we will take a look at
that issue with you and pursue further clarifications for the people
involved.

Mr. KucINICH. I think it would be good to get it clarified, because
the exchange that we had really didn’t leave a positive impression.
It seems to me there may have been an effort by Blackwater to
mislead or conceal relevant information from the Congress.

I thank the Chair for his willingness to look at it further. Thank
you.

Mr. WAXMAN. Thank you.

Mr. HOWELL. Mr. Chairman, if I may, I believe there is a grave
misunderstanding here, that I would like just a moment to address.
I respect the time constraints, but this is a fundamental misunder-
standing.

Mr. WAXMAN. We want to be fair. Go ahead and say what you
have to say.
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Mr. HOWELL. If we could put up this graph that reflects the ap-
proximately $885 per man per day that was invoiced by
Blackwater, if we could put that up on the overhead I believe it
will help clarify this.

The testimony that Mr. Taylor gave, as I understand it, is that
Blackwater’s costs, meaning things such as weapons, ammo, per-
sonal gear, to go directly to Congressman Kucinich’s point, housing
provided while at Blackwater prior to the men going in theater,
food provided to men while at Blackwater, that sort of thing, those
were costs that Blackwater had to pay. They came out of the
$884.97 per day average daily rate that was invoiced to Regency,
and the amount that was the markup or the profit, if you will, was
approximately $10.61 per day out of that $885, so it is approxi-
mately 1 percent.

There are basically two different categories of expenses, if you
will. There are in-theater expenses, which Mr. Kucinich is abso-
lutely correct in stating that Regency was responsible for providing
housing, food, things like that when the men were in theater, but
there were similar expenses that were incurred by Blackwater
prior to the men going in theater—for example, when they were re-
ceiving training in Moyak—that were Blackwater costs that were
borne by Blackwater or incorporated into our invoices, although,
again, the invoices were never paid.

Mr. KucINICH. Mr. Chairman, I am asking unanimous consent to
be able to have 5 minutes of time to continue the questioning, be-
cause he said something that does not square with some facts here,
and I would like to just know if I could have a unanimous consent
to ask some questions.

Mr. WAXMAN. I’d like to see if the gentleman can handle it in 3
minutes, and if not

Mr. KucINICH. Fine.

Mr. WAXMAN. Mr. Shays has been kind enough to reserve his op-
portunity for questioning until you have completed yours.

Mr. KuciNIcH. I thank you. I thank the Chair.

I would just like to ask Mr. Murray, did ESS pay for the housing
costs?

Mr. MURRAY. Congressman, ESS was responsible for the
housing——

Mr. KuciNicH. Did ESS pay for the housing costs? Could you an-
swer yes or no?

Mr. MURRAY. ESS paid for the housing costs——

Mr. KucinNicH. Did ESS pay for the food costs?

Mr. MURRAY. While they were in theater, yes.

Mr. KucinicH. Did ESS pay insurance?

Mr. MURRAY. Yes.

Mr. KuciNicH. OK. Mr. Chairman, that doesn’t square with the
impression Mr. Howell is trying to give this committee.

Now, Mr. Murray, the same contract also shows that Regency,
not Blackwater, paid the cost of rotation travel; is that correct?

Mr. MURRAY. I can’t answer that. I am not aware of that.

Mr. KuciNicH. The same contract shows that Regency, not
Blackwater, paid for the individual body armor, heavy weapons, ve-
hicles, navigational devices, and personnel radios; is that correct?
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Mr. MURRAY. Congressman, our contract was with Regency. ESS’
contract was with Regency, not with Blackwater. We had turnkey
service with Regency to provide all of our security services except
for those few items that were cost reimbursable or those items that
ESS would provide. ESS would provide the accommodations and
food.

Mr. KucCINICH. Right.

Mr. MURRAY. While in theater. We pay for the d/b/a insurance
and we pay for fuel and a few other items that were cost reimburs-
able. All of the services were turnkey services.

Mr. KuciNicH. Thank you for answering that. And the point is
that, Mr. Howell, it does not appear that Mr. Taylor’s testimony
was accurate. You know, he said $815 per day charge was so high
because Blackwater had to pay for housing and meals and insur-
ance, when, in fact, this was not the case, according to the contract
documents. What made it worse was that Mr. Taylor was given a
chance to go back and consult with the company, provide a follow-
up response in writing, and when he did so, he sent a letter dated
July 14, 2006, reaffirming his testimony stating, “$815 is what is
known as the fully burdened rate.” Now, Mr. Howell, do you know
why Mr. Taylor would continue to insist on this information which
appears to be erroneous and misleading, twice in communicating
with this committee?

Mr. HoweLL. Sir, Blackwater incurred housing costs, subsistence
costs, travel costs, and things like that that were properly its ex-
penses under the contracts. The Blackwater Regency contract did
provide that Regency would pay for some housing, some subsist-
ence, some travel, but Blackwater also paid for some of those ex-
penses.

For example, the initial deployment of the personnel into Iraq
was Blackwater’s responsibility, so Blackwater did pay for some
travel, and I believe that is clear from the contracts.

Mr. KuciNicH. Mr. Chairman, I don’t think that is responsive.
You know, I would just like to conclude by saying that, you know,
they only got paid when the troops were in theater, and I think it
is important to keep that in mind, because it goes back to the ques-
tion of whether, in fact, the taxpayers of the United States have
been overcharged.

Thank you, Mr. Chairman.

Mr. WAxMAN. Thank you, Mr. Kucinich.

Mr. Shays.

Mr. SHAYS. Thank you, Mr. Chairman.

Mr. Chairman, I really appreciate your having this hearing, and
I have a lot of questions pretty much because I don’t understand
certain relationships. But what I do understand is this: we need
contractors. They enable our troops to focus on being the tip of the
spear and not setting up housing, not manning the kitchens, and
contracted out, so that part makes sense to me. And I understand
that Kellogg, Brown and Root, their LOGCAP contract that they
were under during this phase of the war was actually negotiated
under the previous Presidency; is that correct?

Mr. SEAGLE. That is correct.

Mr. SHAYS. So that contract—and I hate to say it. It is the kind
of contract I see with FEMA. In other words, you are contracted,
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and when an emergency arises you are on board and you take over.
There is logic to doing that. So let me understand this. When you
negotiate a contract, it may involve a lot of work or not all that
much work. You never know; is that correct?

Mr. SEAGLE. That is correct.

Mr. SHAYS. How long do the contracts usually last, Mr. Seagle?

Mr. SEAGLE. This contract was a 1-year base contract with 10 op-
tion years.

Mr. SHAYS. So you had the right to roll it over for 10 years?

Mr. SEAGLE. No, the Army has the right to continue.

Mr. SHAYS. So they contracted it under the Clinton administra-
tion, but it was renewed under the Bush administration; is that
correct, if you do it every year?

Mr. SEAGLE. Yes, correct.

Mr. SHAYS. OK. I understand why, if you hire someone for food
service, they may want to engage someone who has a service that
they don’t provide, like security, so I can understand the sub-
contract there, and I understand in the LOGCAP that they have
to eat that cost; is that correct, that ESS, for instance, would have
to eat the cost of security if it is a LOGCAP contract?

Mr. SEAGLE. LOGCAP contract states that the military will pro-
vide our force protection. We think

Mr. SHAYS. And you don’t think it is being provided adequately
and you choose to get security, contract out security, you are al-
lowed to do that, but then you have to pay the cost?

Mr. SEAGLE. We haven’t asked any subcontractors to subcontract
for security.

Mr. SHAYS. Well, let me understand

Mr. SEAGLE. We ask for a turnkey price to provide a service.

Mr. SHAYS. OK. Now, when you subcontracted—when ESS con-
tracted with Regency, Regency then negotiated with Blackwater,
correct?

Mr. SEAGLE. I don’t know, sir. We contracted with ESS for a
turnkey job. It was not an itemized bid.

Mr. SHAYS. OK. I understand you don’t know, but it is not com-
forting, because what it is like is you can be Pontius Pilate and
wash your hands of it. In other words, you contract with someone
else, they get the job done, and it is their responsibility and not
your responsibility? That is what you are saying?

Mr. SEAGLE. We certainly don’t wash our hands. It is a competi-
tively bid project.

Mr. SHAYS. Right, but they bid the contract and then it is theirs,
but it was yours, and you sub-bid it, correct? You subcontracted?

Mr. SEAGLE. Yes, sir, we subcontracted.

Mr. SHAYS. You subcontracted to ESS?

Mr. SEAGLE. Correct.

Mr. SHAYS. Then ESS subcontracts to Regency to provide

Mr. SEAGLE. Any service they need to meet those contract re-
quirements.

Mr. SHAYS. And then Regency then engaged Blackwater?

Mr. SEAGLE. I don’t know who our subcontractors determine they
need to perform the contract. They give us a——

Mr. SHAYS. I understand you don’t. I am going to just tell you
what I think. I think you should know. I think the system should
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somehow require it. I think there should be some responsibility to
it. My analogy of Pontius Pilate is you just wash your hands of it.
It is not your responsibility. I just can’t believe that if I were doing
a contract for a building and I was subcontracting that I would be
oblivious to who my subcontractors were dealing with. So it just
strikes me as something I am surprised by. That is all. Maybe I
shouldn’t be. Maybe that is the way it works. But we did good
things with contractors and we did some bad things with contrac-
tors, and the bad things have given the good concept a bad name.

Ms. Ballard, I am surprised that you can’t give us an idea of the
number of contracts and number of contractors in theater. Is that
because you just hire out from the first and then from then on you
don’t feel you have an interest in or responsibility to know who was
subcontracted? In other words, once you put out that contract, who-
ever is subcontracted is not your interest or responsibility?

Ms. BALLARD. I can tell you how many contract actions have
been awarded in Iraq. How many subcontracts you are correct, the
prime has responsibility for the subcontract. We do not have privy
of contracts with the subs.

Mr. SHAYS. And so you don’t know who they hire, you don’t know
the quality of who they hire, and so on?

Ms. BALLARD. We have with the primes a quality surveillance
plan and a quality plan that is monitored by the Defense Contract
Management Agency to ensure that

Mr. SHAYS. I don’t know what that means. I honestly don’t
know——

Ms. BALLARD. We have quality plans in place that are monitored
to ensure that the prime is doing what he committed to do in terms
of monitoring his subcontractors.

Mr. WAXMAN. Would the gentleman yield?

Ms. BALLARD. We don’t actually monitor the subs.

Mr. SHAYS. I will yield.

Mr. WAXMAN. You say you do know the number of prime con-
tracts you have?

Ms. BALLARD. I know how many actions that we had in Iraq. In
JCCI in fiscal year 2006 we had 26,994 contract actions. I can’t tell
you that those were all security contract actions. In fact——

Mr. WAXMAN. Can you tell us whether they are all prime?

Ms. BALLARD. Those are all prime contract actions.

Mr. WAXMAN. So 26,0007

Ms. BALLARD. It is 26,994 actions out of JCCI, the Joint Con-
tracting Command Iraq.

Mr. WAXMAN. Actions means a contract?

Ms. BALLARD. Yes.

Mr. WAXMAN. So you had close to 27,000 contracts, and then you
don’t know how many of those contractors had subcontractors?

Ms. BALLARD. Correct.

Mr. WAXMAN. And you don’t know how many of those subcontrac-
tors had subcontractors?

Ms. BALLARD. Correct.

Mr. SHAYS. I mean, tell me why I shouldn’t be concerned by that.
I mean, maybe you could tell me. Tell me. You are smiling, but it
is a concern to me.
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Mr. CHVOTKIN. You should be concerned. A contract action is not
a contractor, so there may be—my guess, and Ms. Ballard would
know, there are fewer contractors, many of whom are receiving
multiple transactions, so the number of contract actions does not
equal on a one-to-one basis the number of contractors. The sub-
contract relationships, there is elements of transparency, elements
of visibility on the ground. Some of that may not be known in a
data base where it is easily obtainable, either at higher level or at
headquarters or here.

Mr. SHAYS. Well, let me just conclude. What I know is this: that
this would be something I would recommend to the subcommittee
on Government Reforms Oversight for National Security, because
I think, you know, just a few Members who could ask questions for
10 or 15 minutes, we could get a better understanding. But I was
always left with the feeling that our Government would know who
the contractors were, who were the subcontractors, who got a sub-
contract from a subcontractor. I just thought it would be intuitive
that we would know how many people, and so on. And the fact that
once the major contractor subcontracts, they don’t care who is sub-
contracting that is of concern to me, and it tells me that we are
not going to have good quality control and that we are going to
have pretty serious mistakes.

I would just add to this that if, in fact, anybody who is a contrac-
tor was told he had better get his butt out there, even without
proper protection, weapons, and so on, I think the company has to
be held responsible.

Ms. BALLARD. Congressman Shays, if I may, I don’t want to leave
you with the impression that we don’t have any visibility at all of
the subcontracts. We do have a consent to subcontract process, and
there are clauses in the contract that require the contractor to no-
tify us when they are taking certain subcontract actions at certain
dollar thresholds. But that regulation is very clear as to what that
information will be, and it says specifically that we are not, in our
consent to that subcontract, consenting to the terms and conditions
of those contracts, the price of those subcontracts, or the allow-
ability of cost under those contracts. But the contractor does come
to us and tell us that they are subcontracting based on what the
contract specifically asks.

But to my knowledge, we don’t have any system where we auto-
matically keep track of then every subcontract that a subcontractor
or a prime contractor lets.

Mr. SHAYS. Thank you, Mr. Chairman.

Mr. WAXMAN. Thank you, Mr. Shays.

This point leads into some questions I had, so if the gentleman
from Maryland would allow me to go ahead, I will.

The question of oversight over the activities of the private secu-
rity contractors, this problem is illustrated by the clear indications
that there was unauthorized private security work under Govern-
ment contracts with the Defense Department, and prime contrac-
tors were not even aware of it or did nothing to address it.

Mr. Flores, Fluor Corp. has a similar provision in its contract
with the Air Force, contractor force protection. The U.S. Govern-
ment will provide for the security of contractor personnel in con-
voys and onsite commensurate with the threat and in accordance
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with the applicable theater anti-terrorism/Fluor protection guide-
lines.

Do you agree that this provision bars not just Fluor but its sub-
contractors from using private security contractors?

Mr. FLORES. In the case that you are speaking of and in all those
cases where we have to use Government for those security require-
ments, we have never acquiesced to our subs to have private secu-
rity, at least on the site and working with us in getting that par-
ticular task done.

Mr. WaXMAN. What would you do if you determined that one of
your subcontractors had violated this provision? Would you report
it to the Army or to the Defense Department?

Mr. FLORES. What we would certainly do, I think a good example
was at Taji. We recognized that the Army was having trouble sup-
porting ESS, and Lourens Baddenhorst coordinated with our
project director, and we went back to the Army and said it is not
working, we are anxious to get this bid down project completed for
soldiers so that we will improve their quality of life on this base.
But the Army said no, you can’t use private security on this.

We kept beating on the Army because of this, but if the Army
determines that their soldiers are living in certain conditions and
they don’t have the personnel, or other missions come up that pre-
clude them from providing that convoy escort, we are not going to
go past the provisions of our contract and suggest to our subs that
they need to get private security.

Mr. WAXMAN. In a letter to Congressman Shays dated July 14,
2006, the Secretary of the Army stated, “Under the provisions of
the LOGCAP contract, the U.S. military provides all armed forces
protection for KBR, unless otherwise directed. Additionally, the
LOGCAP contract states that KBR personnel cannot carry weapons
without the explicit approval of the theater commander.” In your
written testimony, Mr. Seagle, you acknowledge that KBR contrac-
tors have used private security contractors. Doesn’t that violate the
terms of the LOGCAP contract?

Mr. SEAGLE. To clarify, I said we had other non-LOGCAP con-
tracts in which we subcontracted for armed security. KBR has
never directly subcontracted for armed security under the LOGCAP
contract. KBR has never directly subcontracted for armed security
under the LOGCAP contract.

Mr. WAXMAN. You have done it through ESS, though?

Mr. SEAGLE. We have not required or directed any of our sub-
contractors to subcontract for security, either.

Mr. WAaXMAN. Well—

Mr. SEAGLE. The majority of our contracts are firm fixed price,
competitively bid. We award them on best value to the Govern-
ment, fully understanding that——

Mr. WAXMAN. Are you now aware that you did subcontract with
ESS for private security?

Mr. SEAGLE. Was I aware that ESS had—at this time I under-
stand. When we initially had this conversation with the Army we
were focused on had Blackwater ever worked for KBR, to which the
response was no. We were initially told by ESS and Blackwater,
both, that Blackwater was not contracted to KBR.
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Mr. WaAXMAN. Well, let me ask you about this. James Ray of KBR
wrote this e-mail on June 3, 2004, and it says, “We should not at-
tempt to effect a material change in our contract with the Govern-
ment by hiring a company that we know uses armed escorts. That
company is an agent of KBR, and if anything happens KBR is in
the pot with them. Even with lipstick, a pig is a pig.”

Ms. Ballard, there seems to be a disagreement here on whether
the Defense Department prohibits the use of private security con-
tractors on these contracts. Why is there so much confusion about
such a simple issue?

Ms. BALLARD. Contracts contain different provisions. In the case
of the LOGCAP contract, there was a specific provision that prohib-
ited the use of private security contractors. There are others, the
design/build contracts, for example, that expressly say that the con-
tractors would be providing their own security, and the proposals
included those security costs.

Mr. WaxMAN. Well, LOGCAP has an agreement they won’t have
these private security people, but they did it. Now what happens?

Ms. BALLARD. What happened when we had all the data that
demonstrated that they had, in fact, incurred these costs and
passed them on to the Government, the contracting officer issued
a payment adjustment and yesterday withheld $19.6 million. I am
sorry, they didn’t withhold it, they removed it from the KBR pay-
ments.

Mr. WAXMAN. It seems to me that the Defense Department and
the prime contractors sometimes don’t seem to have an idea of
what is going on lower down on the contracting chain, and it may
be acceptable not to have any oversight over subcontractors who
provide paper clips, but it is not acceptable when the subcontrac-
tors are putting armed forces in the field. That is my big concern.
I think it should be all of our concern. If the contracts don’t allow
it, those contracts need to be enforced.

Mr. Van Hollen.

Mr. VAN HOLLEN. Thank you, Mr. Chairman. And let me thank
all of our witnesses today. You covered a lot of the material I was
going to go over, and so I am not going to go back over it in great
detail, but, as you know, we sort of launched on this effort many,
many months ago in terms of looking at some of the subcontracts,
and it began as an effort to try and determine whether, from the
taxpayers’ perspective, some of this layering of subcontracts, cost-
plus subcontracts, was a good deal for the taxpayer or not a good
deal for the taxpayer, because there did appear to be lots of mark-
ups that accumulated, and with a big price tag at the end of it.

During that process, we looked into whether or not the contracts
between KBR and the others in the subcontractor chain permitted
the contracting for private security personnel. As was testified to
by Ms. Ballard, the contracts with KBR prohibited, essentially,
both KBR and, as I understand it—and correct me if I am wrong—
your view also remains that it also prohibits subcontractors under
that prime contract from essentially engaging private security; is
that right, Ms. Ballard?

Ms. BALLARD. That is correct.
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Mr. VAN HoOLLEN. OK. And it was on that basis that you made
the decision, as I understand, just yesterday to at least withhold
or—did you withhold it or you took back $19.6?

Ms. BALLARD. We took back $19.6 million.

Mr. VAN HOLLEN. And that was your estimate, I take it, of the
amount of moneys under this KBR LOGCAP contract that had
gone for the private security component; is that right?

Ms. BALLARD. Yes.

Mr. VAN HOLLEN. OK. I am just trying to get a better sense of
the Blackwater. Was that most of it going through this process to
the Blackwater private security?

Ms. BALLARD. What we relied on was a letter that was referred
to earlier from ESS to KBR that said there was a factor applied
to their direct labor costs, and our analysts then did the climate
changes against that to take the funds back from KBR.

Mr. VAN HOLLEN. OK. So that was done through your discus-
sions with ESS?

Ms;:1 BALLARD. It was KBR that notified us that this had oc-
curred.

Mr. VAN HoLLEN. OK. With respect to the Blackwater private se-
curity folks, you were operating under this in your contract. Did
you understand that you were operating under the LOGCAP con-
tract with KBR?

Mr. HOWELL. No, sir. We have not been certain which contract
applied. What we did know was two key facts: we were subcon-
tracted to Regency, and ultimately we were providing services to
the U.S. military.

Mr. VAN HOLLEN. OK. So the personnel whose family members
we heard from earlier you hired pursuant to your contract with Re-
gency, right?

Mr. HOWELL. Yes, sir.

Mr. VAN HoLLEN. OK. And I guess for the Regency representa-
tive here, was that contract, the KBR contract that we are talking
about today, that LOGCAP contract?

Mr. MURRAY. Well, Congressman, I don’t think there is a rep-
resentative from Regency.

Mr. VAN HOLLEN. I am sorry.

Mr. MURRAY. I am with ESS.

Mr. VAN HOLLEN. I am sorry.

Mr. MURRAY. We contracted Regency to do our security services.
Turnkey service we contracted for all of our contracts. It wasn’t
targeted for KBR or non-KBR. It was across all of our contracts,
both with KBR direct with the military and commercial contracts.
When we had a security mission going to one of those camps or
sites, Regency would carry that mission for us.

Mr. VAN HOLLEN. Right. But let me just make sure I understand.
The $19 million that was withheld yesterday, or taken back yester-
day, was essentially part of the funds that you initially charged the
Government under this contract; is that right?

Mr. MURRAY. I am not aware of that, Congressman. I am not
aware of the withhold or the action the Army has taken.

Mr. VAN HoOLLEN. OK. Well, let me ask, I guess, Ms. Ballard.
Was that pursuant to this chain of contracts that we have been
talking about today?
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Ms. BALLARD. Yes, sir, it was.

Mr. WAXMAN. And if I might further inquire on that, may I as-
sume that has to do with the fact that you were going to be coming
before this hearing today, and therefore punitive action was war-
ranted and you took it?

Ms. BALLARD. No, sir. We received our positive confirmation on
January 30th, and from then until yesterday we accumulated the
documentation to solidify our decision. We consulted with counsel
and other agencies that bear upon that decision, and then we were
able to take action. This was important because KBR has the right
to dispute this, so it was important that we have our facts in order
before we take action.

Mr. WAXMAN. Well, I am pleased that you have your facts in
order, you took action, but I haven’t heard too much action taken
by the Defense Department in actually denying money to KBR and
some of these contractors. So, even if you don’t want to acknowl-
edge this, I think that the fact we are holding this hearing today
might have saved the Government $20 million.

Mr. VAN HOLLEN. Thank you. I again appreciate the letter we re-
ceived yesterday. I think Mr. Waxman and I both received a letter
yesterday.

With respect to the KBR contract here, is the reason that the
U.S. Government takes the position that they cannot subcontract
out for private security services because the expectation is that the
U.S. military will provide for that security?

Ms. BALLARD. The clause in the contract does stipulate that the
U.S. military will provide that security.

Mr. VAN HoLLEN. OK. To your knowledge, did any of the enti-
ties, the subcontractors in this chain of subcontracts we are talking
about today, did they request that the U.S. military provide secu-
rity?

Ms. BALLARD. We have in writing from KBR that they nor any
of their subs ever requested in writing for this security.

Mr. VAN HOLLEN. OK. Thank you, Mr. Chairman.

Mr. WaxMAN. Thank you, Mr. Van Hollen.

Mr. Kucinich had just one question he wanted to ask and get an
answer for the record.

Mr. KuciNICH. Yes, Mr. Chairman. I am going to submit for the
record a story that was in the January 11, 2007, edition of the Pilot
Newspaper. The headline says, “Iraq Killing Contractor Could Test
Laws.” The question is this: Mr. Howell, are you familiar with a
December 24th shooting involving one of your employees who shot
and killed an Iraqi security officer? Are you familiar with that?

Mr. HOWELL. I am familiar with some aspects of it, yes, sir.

Mr. KucCINICH. Did your company order that man back to the
States?

Mr. HOwWELL. That gentleman, on the day the incident occurred,
he was off duty. Blackwater did bring him back to the United
States and our client also understandably directed that he be off
the project immediately. His security clearance was revoked, and
there is other activity going on, sir.

Mr. KuciNICH. Is he going to be extradited back to Iraq for mur-
der? And if not, why not?
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Mr. HOWELL. Sir, I am not law enforcement. All I can say is that
there is currently an investigation by, as I understand it, the FBI
and the Department of Justice of the incident that day, and we are
fully cooperating and supporting that investigation. What action
they will take, sir, I can’t say.

Mr. WaxMaN. Thank you, Mr. Kucinich. Mr. Welch has been
waiting. If you have further questions, if you would submit it in
writing, and we would appreciate responses in writing.

Mr. KuciNicH. Mr. Waxman, I appreciate your indulgence, and
I just want to point out that there is a question that could actually
make their corporate officers accessories here in helping to create
a flight from justice for someone who has committed a murder, and
so that is why I feel it is important that we get these answers.
Thank you.

Mr. WAXMAN. Well, let’s get the answers before we make the
charges. We would certainly welcome further responses to ques-
tions that either Mr. Kucinich or any member of the committee
may further want to ask, and have you respond to in writing for
the record. We will keep the hearing record open for another week.

Mr. Welch, you are going to conclude the questioning.

Mr. WELCH. Thank you, Mr. Chairman.

Mr. Howell, Blackwater has multiple contracts with the Federal
Government, including the Defense Department, State, and other
agencies, and it has contracts, of course, with other companies. I
want to ask you about whether Blackwater will be getting any ad-
ditional contracts in the hear future. And specifically, to your
knowledge is Blackwater currently under consideration for any sole
source or no-bid contract from the Defense Department or any
other Federal agency?

Mr. HOWELL. Not to my knowledge, sir. At any given time we
have a number of business initiatives in progress, including U.S.
Government work, and to my knowledge no, but we may. I can’t
say definitively, sir.

Mr. WELCH. So you will confirm yes or no and get back with a
specific answer?

Mr. HOWELL. Yes, sir. And if I could caveat, if we could make it
with regard to unclassified matters?

Mr. WELCH. Has Blackwater had any communications with the
Defense Department or any other agencies in the past several
mor}?ths regarding a contract to provide emergency evacuation serv-
ices?

Mr. HOWELL. I don’t know, sir.

Mr. WELCH. And you will check?

Mr. HOweLL. I will check.

Mr. WELCH. And does Blackwater currently own any helicopters
that are designed for defensive purposes or for evacuating people
quickly?

Mr. HOWELL. A helicopter designed for defensive purposes, as 1
as a military person understand it, would be like an Apache attack
helicopter. We don’t own anything in that nature. In terms of evac-
uation, any utility helicopter that would be normally used for per-
sonnel movement would be suitable for evacuation.

Mr. WELCH. And has Blackwater been trying to raise capital, to
your knowledge, to purchase or lease helicopters of this sort in



189

order?to potentially provide services to the United States Govern-
ment?

Mr. HOwWELL. Mr. Congressman, answering that question nec-
essarily would harm a competitive U.S. Government bidding proc-
ess that is underway. I am happy to answer it, but I would ask
that, in the interest of preserving competition, we do so in a closed
session or in writing.

Mr. WELCH. You will do that in writing?

Mr. HOWELL. Yes, sir.

Mr. WELCH. I want to ask you about the Fallujah incident. I
heard you testify about Blackwater’s concern for its employees,
members of the team, and all of us take seriously the genuineness
of that statement. But you heard the four women who were here,
and they had a question about what happened and why. My under-
standing is that your company has done an incident report.

Mr. HOWELL. As I understand it, there was more than one in-
quiry into the events of that day.

Mr. WELCH. So your company has done an inquiry, not just one
but several, correct?

Mr. HOwELL. I was not referring solely to Blackwater, sir.

Mr. WELCH. Well, I am asking you about Blackwater. You are
Blackwater?

Mr. HOWELL. Yes, sir.

Mr. WELCH. And I am asking you about Blackwater. Have you
done an incident report?

Mr. HOWELL. There was an investigation. Yes, sir.

Mr. ?WELCH. Is my question complicated? Have you done a report
or not?

Mr. HOWELL. No, sir. I am just trying to be clear. Yes, sir, we
have done a report.

Mr. WELCH. And you understand that—you were a member of
the military?

Mr. HOWELL. Yes.

Mr. WELCH. And obviously when the military loses one of their
sons or daughters, they provide information to the family, as much
as they have, about what happened, correct?

Mr. HoweELL. With one important caveat, sir, that there are in-
stances where the military does not, and I can discuss that not in
a public forum.

Mr. WELCH. Well, the military takes seriously its ability to help
families who are grieving come to terms with their loss by doing
one of the most basic and human steps that an organization can
take;), and that is to provide as much information as they can, cor-
rect?

Mr. HOwWELL. Yes, sir.

Mr. WELCH. What is the problem about answering the question
to these four people who lost their loved ones by telling them every-
thing you know about what happened and how it happened so they
can have the one thing they are requesting, and that is the truth?

Mr. HOWELL. Sir, some of the facts of that day were classified by
the Government and we are not permitted to discuss them.

Mr. WELCH. Well, let me ask you this. This committee has re-
quested copies of that report or reports, correct?

Mr. HOWELL. Yes, sir.
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Mr. WELCH. Will you turn over to this committee those reports?

Mr. HOWELL. Sir, we cannot turn over classified information. It
would be a criminal act.

Mr. WAXMAN. If the gentleman would permit, that is not an accu-
rate statement. We are entitled to receive classified information in
this committee. This was requested in our document request to
you, and we are expecting to receive that information from you.

Mr. HOWELL. I understand, sir.

Mr. WELCH. Ms. Ballard, are you aware of whether there was a
report that was done in the Pentagon concerning this incident?

Ms. BALLARD. No, sir, I am not.

Mr. WELCH. Is that anything within your knowledge that you
could respond to questions from me about, or do I have the wrong
person here?

Ms. BALLARD. Wrong person, sir.

Mr. WELCH. OK. Thank you.

Mr. Chairman, I just want to be certain I understand. You have
made it clear that this committee has requested the Fallujah inci-
dent reports from Blackwater.

Mr. WAXMAN. We have. Mr. Howell was not fully responsive to
my statement that we are entitled to receive information even if it
is classified, and we want you and expect you to turn over that doc-
ument to us. Will you comply?

Mr. HOwWELL. I want to ensure that we comply with the law, sir,
and I want to fully respond to the committee as much as possible.
We will turn over everything that we are permitted to without af-
fecting attorney/client privilege and Government classification in-
terests, and if that is not a sufficient answer I would have to pro-
vide one in writing, sir.

Mr. WAXMAN. Well, let me suggest this to you, in case there is
any vagueness of the law.

Mr. HOWELL. Yes, sir.

Mr. WAXMAN. We will supply you with the information about our
entitlement to information, notwithstanding its classification, and
that should eliminate the objection that you have raised to us. At-
torney/client privilege, we will talk further about that, but matters
that Congress are entitled to receive, we expect to receive unless
you have some argument against it that fits into exceptions that
are recognized.

Mr. HOWELL. Yes, sir.

Mr. WaxMAN. We will both look at that together.

Mr. SHAYS. Mr. Chairman.

Mr. WAXMAN. Yes, Mr. Shays?

Mr. SHAYS. If T could just make a comment or two and just a
question?

Mr. WAXMAN. Sure.

Mr. SHAYS. One, I don’t have a lot of sympathy, frankly, for the
position of Blackwater right now, but I do have a concern and I just
want to express it. If information is provided to the committee that
is important for the committee to know, is it then transferred to
the parties that are in a lawsuit, and then does it become available
to either side? And is that a role we should be playing?
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Mr. WAXMAN. Absolutely not. It is not a role we should be play-
ing and it would not be transferred for purposes of litigation, espe-
cially if it is classified information.

Mr. SHAYS. And then, just if I could make a closing comment
about this hearing, I just think it really has set the stage, I think,
for a very real dialog about a lot of things. For instance, I just
didn’t know the disinterest of one contractor of the Government
contracting out and then subcontractors, and then the further down
the chain you get there doesn’t seem to be this interest, either by
the original contractor or by the Government, in my judgment.
That concerns me.

And I would also like to know what is the policy of our Govern-
ment? I consider contractors who die in Iraq as much heroes as
anyone else who has risked their life in Iraq. They are contractors.
And it just strikes me that the family should have the same cour-
tesies that exist for military families. I am struck by the fact that
we may want to get into providing advice, counsel, whatever, in the
course of our hearing as to a uniform practice that should be pro-
vided, because I am left with the impression from our first four wit-
nesses that they were treated in a very shabby way, and I would
like to think no one would be treated like that. That is the impres-
sion I am left with.

I thank my chairman for allowing me to close with those com-
ments.

Mr. WAXMAN. I appreciate your comments. I certainly feel that
way. They expressed a great deal of emotion and very powerful tes-
timony today.

Mr. Shays, I am pleased that you stayed here for the whole hear-
ing. You, more than any other Member of Congress in the last Con-
gress, actually actively got into many of these issues, and we look
forward to working with you and Mr. Davis on a bipartisan basis.
These are not partisan issues. I resent it when people try to make
this into a partisan issue, and I particularly resent it when it sug-
gests that the family members came before us as partisans. It is
such an outrage. They are the ones who lost people in Iraq, and
we have no idea what their party affiliation, nor do we have any
interest in knowing what their party affiliation is.

To this panel, I thank you very much. We will have possible
questions

Mr. MURRAY. Excuse me, Chairman Waxman?

Mr. WAXMAN. We will have possible questions for the record, and
we would ask you to respond.

Yes, Mr. Murray?

Mr. MURRAY. Yes. I would like to just make, if I may, one
clarification——

Mr. WAXMAN. Yes.

Mr. MURRAY [continuing]. On comments that were discussed in
the earlier session. There were discussions around our contract,
ESS’ contract with Regency, which is dated March 8th, and a sub-
sequent meeting to that on March 11th whereby ESS and Regency
and Blackwater attended a joint implementation meeting. I just
wanted to advise the committee that our contract dated March 8th
did not change. None of the terms or none of the conditions of that
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contract changed as a result of that meeting or any other reason.
The contract on March 8th stood as it is.

Mr. WaxXxMAN. We appreciate that clarification.

Thank you all. You have been very helpful to us and we appre-
ciate your being here and giving of your time and your answers to
us.
That concludes our hearing. We stand adjourned.

[Whereupon, at 3:55 p.m., the committee was adjourned.]
[Additional information submitted for the hearing record follows:]
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P WELL Atlanta = Washington = Dallas
GOLDSTEIN ..

RESIDENT IN WASHINGTON OFFICE
DIRECT DiAL: (202)624 -7380
WCRENSHAW(@POGOLAW.COM

February 21, 2007

The Honorable Henry A. Waxman, Chairman

The Honorable Tom Davis, Ranking Minority Member
Committee on Oversight and Government Reform
U.S. House of Representatives

2157 Rayburn House Office Building

Washington, DC 20015

Re:  February 7, 2007, House Oversight and Government Reform Committee Hearing
on Iraq Private Contractor Qversight

Dear Chairman Waxman and Ranking Member Davis:

As you know, your committee held a hearing on February 7, 2007, regarding Iraq Private
Contractor Oversight (the “Hearing™). At the Hearing, the Committee received testimony from
various sources, including relatives of certain former Blackwater employces (the “Decedents™)
who were killed by Iraqi insurgents in Fallujah, Iraq on March 31, 2004 (the “Fallujah
Incident”).

As you are aware, a personal representative of the Decedents has sued two Blackwater
entities as a result of the Fallujah Incident and that case is currently pending in North Carolina
state court. Our client, Justin McQuown, is a defendant in that case.

As we are sure you appreciate, given the fact the Fallujah Incident is the subject of
pending litigation, it would be inappropriate for Mr. McQuown to fully respond to the numerous
unwarranted allegations that were made against him at the Hearing. However, we would like to
go on record to state that numerous allegations made by Kathryn Helvenston-Wettengel, the
mother of one of the Decedents, Scott Helvenston, all of which are based on hearsay, are
inaccurate,

We understand that resolving the disputes relating to those issues is not the province of
the Committee and will occur at an appropriate time and under appropriate circumstances.
However, we could not in good conscience allow the record to close without noting the
numerous inaccuracies directed towards our client.

Mr. McQuown has previously expressed, and continues to express, his sympathy to the
families of the Decedents for their loss. It is unfortunate that throughout the legal process, Mr.
McQuown’s good name and reputation continue to be victimized and that he is not yet at liberty
to vindicate himself.
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The Honorable Henry A. Waxman, Chairman

The Honorable Tom Davis, Ranking Minority Member
Committee on Oversight and Government Reform
U.S. House of Representatives

February 21, 2007

Page 3

We respectfully request that this letter be included in the formal hearing record. Thank
you for your consideration.

Respectfully submitted,

William C. Crenshaw
For Powell Goldstein LLP
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PRINCE GROUP

February 6, 2007

By Hand Delive

The Honorable Henry A. Waxman

Chairman

U.S. House of Representatives

Committee on Oversight and Government Reform
2157 Raybum House Office Building
Washington, D.C. 20515-6143

Dear Chairman Waxman:

Blackwater USA will participate in the Committee’s hearing on February 7, 2007,
as directed and required by the letter of invitation sent to the company, and the
Committee’s separate request for documents.

In the Committee’s invitation to Blackwater USA of January 18, 2007, it indicates
that the “topic of the hearing will be the United States’ involvement in Iraq reconstruction
and, in particufar, the financial effects to the taxpayer of layering multiple subcontracts.”
Your letter of January 19, 2007, requests that Blackwater produce documents in
connection with “an investigation into various aspects of the work of government
contractors in Iraq, including their role in Iraq reconstruction efforts,” indicating that the
Committee hearing is “part of this investigation.”

Subsequent to receiving your Jetters of January 18 and January 19, the Committee
decided that the plaintiffs in an ongoing lawsuit against Blackwater would be invited to
testify at the same February 7, 2007 hearing. Committee staff also provided Blackwater
with a copy of a December 13, 2006, letter from the same plaintiffs’ counsel to Speaker
Pelosi requesting a congressional investigation by this Committee into the very same
allegations pending in the plaintiffs’ lawsuit described below, It is our understanding
based on discussions with your staff that a significant portion of the questions that will be
asked of Blackwater will relate to these issues.

However, we are writing to respectfully request that the Committee voluntarily
refrain from seeking to elicit information related to a pending civil lawsuit, Nordan et al.
v Blackwater Security Consulting, et al., a case filed in the General Court of Justice, The
Supreme Court of Wake County North Carolina; alternatively, if the Committee is intent
on such questioning, we respectfully request that you close that portion of the hearing
that addressed those issues.

1650 TYSONS BOULEVARD, SUITE B0O
MCLEAN, VIRGINIA 22102
PHONE: 571633-9530 FAX: 571-633-9635
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The Honorable Henry A. Waxman
February 6, 2007
Page 2

As background, ail contracts between Blackwater and its independent contractors,
including the four men killed, some of whose families have retained the plaintiff’s
counsel which wrote the December 13, 2006, letter contains the provisions requiring that
issues related to the contracts not be discussed publicly and that any dispute be referred to
arbitration not litigation.

The allegations repeated throughout the December 13, 2006, letter are directly
from the pending lawsuit, are erroneous in almost every respect and are by their nature
designed “to defame, degrade, or incriminate” Blackwater. These are precisely the type
of circumstances envisioned in Rule 13 of the Committee Rules, which indicates that,
“Meetings for the transaction of business and hearings of the Committee shall be open to
the public, or closed in accordance with Rule XI of the House of Representatives.”
House Rule 2(g) in turn provides that Committee meetings shall be open "except when
the committee or subcommittee, in open session and with a majority present, determines
by a record vote that all or part of the remainder of the meeting that day shall be in
executive session because disclosure of matters to be considered . . . would tend to
defame, degrade or incriminate any person, or otherwise would violate a law or rule of
the House."

To the extent the hearing scheduled for February 7, 2007, will focus on specific
allegations in ongoing litigation at the request of plaintiffs’ counsel, such a hearing would
inevitably “tend to defame, degrade or incriminate” Blackwater, the defendant in the
ongoing litigation, and could well “violate a law or rule of the House.”

Finally, in addition, any investigation of the underlying facts of what happened in
Fallujah that day will likely require a discussion of “operational” issues that should not be
publicly disclosed.

We ask that documents that relate to the issues in the Complaint not be made
public for the same reasons. Accordingly, Blackwater respectfully requests that its
request be given your consideration.

Joseph E. Schmitz
~~__Chief Operating Officer &

General Counsel

cc: Honorable Tom Davis, Ranking Member
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Feb. 14, 2007

Bonney
Oversight committes
Fax # 202-226-3348

With reference to my testimony on Feb 7, 2007, Ineed to clarify one of my statements.
When I was stating as to Blackwater's contracts in Africa, I wanted to say that the young
men being recruited by Blackwater were currently being paid $30.00 a month with there
.current positions in Africa. The transcript read that Blackwater was paying them $30.00
per month, Ihave no idea as to what Blackwater was paying them.

Katy Helvenston-Wettengel
34220 Silver Court Dr.
Leesburg, F1 34788

352.787-9349

Mllfﬂd #t/dmsﬁn - szlflsz//
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Statement of Mr. William H. Reed
Director, Defense Contract Audit Agency
House Committee on Oversight and Government Reform
February 7, 2007

Mr. Chairman, members of the Committee, my statement for this hearing will center on the
Defense Contract Audit Agency’s (DCAA) oversight of contract costs related to military

operations and reconstruction in Iraq.

DoD Contract Performance Oversight Responsibility
DCAA has been an integral part of the oversight and management controls instituted by
DoD to ensure integrity and regulatory compliance by contractors performing services in Iraq.
DCAA’s services include audits and professional advice to acquisition officials on accounting
and financial matters to assist them in the negotiation, award, administration, and settlement of
contracts. Decision-making authority on DCAA recommendations resides with contracting
officers within the procurement organizations who work closely with DCAA throughout the

contracting process.

DCAA Staffing and Actions
Since April 2003, DCAA has worked with all U.S. procurement organizations supporting
Iraq Reconstruction to establish the resources and planning information needed to carry out
required audits of contract costs as they are incurred and billed. These organizations include the
Joint Contracting Command - Irag/A fghanistan, the Army Sustainment Command, the U.S.
Army Corps of Engineers, the Defense Contact Management Agency in Iraq and Kuwait,
USAID, and the State Department. This coordination has enabled DCAA to maintain an

inventory of Iraq-related auditable contracts.
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Based on the inventory of auditable contracts as of September 30, 2006, DCAA is
responsible for auditing Irag-related contracts at 93 contractors. These contractors hold more
than 175 prime contracts with contract ceiling amounts of $51.8 billion, of which $38.5 billion
had been funded at the end of FY 2006. DCAA audits of cost-reimbursable contracts represent a
continuous effort from evaluation of proposed prices to final closeout and payment. Initial audits
of contractor business system internal controls and preliminary testing of contract costs are
carried out to provide a basis for provisional approval of contractor interim payments and early
detection of deficiencies. Comprehensive contract cost audits are performed annually throughout
the life of the contract and are used by the contracting activity to adjust provisionally approved

interim payments and ultimately to negotiate final payment to the contractor.

To earry out these extensive audit requirements, DCAA opened an Iraq Branch Office in
May 2003 and implemented planning and coordination procedures to effectively integrate audit
work between that office and more than 50 DCAA CONUS Audit Offices with cognizance of

companies performing contracts in Iraq.

Results of Audits

Through FY 2006 DCAA has issued more than 1,800 reports on Irag-related contracts.
We estimate issuing another 600 reports in FY 2007. DCAA oversight of contracts in Iraq has
found a number of problems. Our resulting action has ranged from recommending changes in
business processes — to reduction of proposed or billed costs — to referral of our findings to the

Inspector General for investigation and possible legal action against a contractor.

Reliability of business systems affecting contract costs ~ The most frequent

problems disclosed during our audits of business systems involved timekeeping
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procedures, cash management procedures, management of subcontracts, or
documentation of costs on proposals. The majority of these problems have already
been resolved or are actively being worked by contractors and contracting officers.
‘Where appropriate, reductions to billed costs have been taken to avoid potential

inaccuratc payments until process deficiencies are corrected.

Reductions of proposed and billed costs — Through FY 2006 DCAA has

recommended reductions in proposed and biiled contract costs of $4.9 billion.
Where appropriate, DCAA has taken action to reduce contractor billed costs for
disputed amounts pending a contracting officer decision. In addition, DCAA has
identified $5.1 billion of estimated costs where the contractor did not provide
sufficient information to explain the basis for the estimated amounts. These
unsupported costs were usually resolved through contractor submission of

additional supporting information at the time of contract price negotiation.

Closing

In closing, I want to underseore that DCAA has worked closely with all acquisition
organizations to insurc an integrated, well-managed contract audit process in Iraq. We have had
a continuous presence in Iraq and the Middle East Theatre of Operations since May 2003,
staffing our office entirely with civilian volunteers. To date more than 180 DCAA auditors have
served tours and fortunately, none have been injured or killed. The challenges in applying
business practices and auditing in Iraq are daunting and have required our auditors to be flexible
while insisting that the Department will not tolerate the billing of costs that do not comply with
eontract terms or are not appropriately documented and supported. DCAA has been and will

continue to be vigilant about contract audit oversight and protecting the taxpayers’ interests.
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1 look forward to addressing whatever questions or comments you have on DCAA’s

important role in Iraq. Thank you.
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Contract Services Association

Excefence in Government Contracting

February 7, 2007

The Honorable Henry Waxman Q_W

Chairman

Government Oversight and Reform Committee é(tv {?{&»‘w
The Honorable Tom Davis AR 4
Ranking Member 2 <707

Government Oversight and Reform Committee

2157 Rayburn House Office Building
Washington, D.C. 20515

Dear Chairman Waxman and Representative Davis:

1 write today on behalf of the Contract Services Association (CSA), the nation’s largest and
oldest association representing government service contractors. I respectfully request that this
letter be included in the record for today’s hearing entitled, “Waste, Fraud, and Abuse: Iraq
Reconstruction.”

By way of background, CSA is the nation’s oldest and largest association of service contractors
representing over 200 companies that provide a wide array of services to federal, state, and local
governments. CSA members perform over $40 billion in federal government contracts annually and
employ nearly 500,000 workers, with nearly two-thirds of CSA companies using private sector union
labor. CSA members represent the diversity of the government services industry and include small
businesses, 8(a)-certified companies, small disadvantaged businesses, women-owned, HubZone, Native
American owned firms and global multi-billion doilar corporations. CSA promotes ‘Excellence in
Contracting’ by offering significant professional development opportunities for government contractors
and government employees, including the only program manager certification program for service
contractors.

While we rccognize that some mistakes have been made in reconstruction contracting in Irag, we
also believe that most activities have gone remarkably well. For example, the Office of the
Special Inspector General for Iraq Reconstruction recently reported that, with the support of
federal government contractors, eighty-eight percent of the planned reconstruction projects have
been completed. Moreover, contrary to a widely held belief to the otherwise, ninety-scven
percent of contracts in Iraq have been fairly and competitively awarded, according to the
Government Accountability Office.

Yet, we know that more can and should be done to improve the federal acquisition system. Asa
leading voice in the government services industry, we are activcly working to overcome the
current challenges present in the system.
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In that effort, CSA, in conjunction with several industry partners, completed a comprehensive
report on service contracting in 2005. Entitled “Removing Federal Services Acquisition Barriers
and Balancing Public and Private Interest”, the report took a clean slate approach on how best to
improve service contracting. As discussed in the executive summary, the report’s task force
“determined that many of the processes, procedures, and policies contained in the Federal
Acquisition Regulation and its various supplements need to be revisited to assure the
Government has full and free access to all commercial capabilities available.”

Furthermore, we believe the report accurately points out that the government should “ensure that
as many barriers to the federal services sector (should) be eliminated.” The report is attached for
your review.

Additionally, CSA recently completed a smaller study of federal contracting during emergencies.
This report was developed by a special task force of federal contractors established by CSA in
2006. The report was in response to challenges experienced during recent contingency
contracting environments, such as the post-Katrina reconstruction effort.

As noted in the emergency contracting report’s introduction, “The aftermath of Hurricane
Katrina showed the Government may not be as flexible as it needs to be to respond with extreme
speed and efficiency. Bringing the private sector into the relief and reconstruction efforts (c.g.,
rescuing people and rebuilding towns and cities) is essential to ensure quicker, high-quality
responses in these emergencies. The primary purpose of such efforts is to help make it easier for
the Government to perform its mission.”

We believe that this report contributes to the ongoing discussion regarding emergency
contracting from the vantage point of the actual contractors who are facing the challenge of
performing contracts in a post-Katrina cra. Also, this report on emergeney contracting chronicles
some of the findings, best practices, and issues to consider when contractors work with the
federal government in such operations. It too is attached for your review.

In summary, we believe that these two reports and their recommendations are models for the
future direction of service contracting for the federal government.

Thank you for holding this hearing and highlighting areas where industry and government can
work together to improve the federal acquisition system. We look forward to working with you
in the future. Should you have any questions, please do not hesitate to contact me or Kent
Sholars in our public policy department at 703-243-2020.

Sincerely,

President
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Contract Services Association

Excelience in Goverrnent Contracting

The Time Is Now: Contracting in Emergencies
Contract Services Association
(January 2007)

ISSUE

From recent events we know that we must find new ways for the Government to perform certain
functions in times of emcrgencies (whether it is a natural disaster, domestic terrorist attack or overseas
contingency operation). The aftermath of Hurricane Katrina showed that the Government may not be as
flexible as it needs to be to respond to such situations with the extreme speed and efficiency. Bringing the
private sector into the relief and reconstruction efforts (e.g., rescuing people and rebuilding towns and
cities) is essential to ensure quicker, high-quality responses in these emergencies. The primary purpose of
such efforts is to help make it easier for the Government to perform its mission.

PROBLEMS ENCOUNTERED

Numerous reports have cited the ongoing problems and challenges of working in emergency/ contingency
environments. These include:

» Lack of qualified personnel;

» Turnover in personnel;

*  Open-ended or ill-defined requirements;
e Failure of local governments to understand and play a proper role;
o Unneeessary delays, which increase costs;
¢  Poor communications; and
* Blurred (or non-cxistent) lines of responsibility.
SEEKING AN ANSWER

The primary way of incorporating the business world into humanitarian efforts, in a timely manner, is to
have a fully functional sct of contracting guidclines for events of extreme emergencics.

In the aftermath of the 2005 hurricane season, the key agencies involved already have taken a step back
and are looking at the lessons learned. In domestic disasters (natural or terrorist), the Federal Emergency
Management Agency (FEMA) is the lead Federal entity. For FEMA, they are looking at devcloping a
robust logistics department, establishing better long-term planning, pre-positioning contracts (putting in
place contracts that are “ready to go”), and improving communications. Since Hurricane Katrina, FEMA
has renegotiated and recompeted several of the original contracts. It also has competitively awarded
several regional multiple award contracts for a five-year period,

! The definitions and the appropriateness of the response varies depending on the circumstances - whether it’s a
hurricanc/  domestic disaster or terrorismerelated incident versus an overseas operations, For the purposes of
this review, we are focused on domestic disasters or domestic terronst-related jncidents.
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The U.S. Army Corps of Engineers is looking at options that include employing a more comprehensive
approach to projects, establishing better risk assessments, improving the review process, and enhancing
technical expertise.

A number of challenges facing all levels of Government (Federal, state and local), and issues related to
roles and responsibilities have been discussed in great length in other papers —~ and, therefore, are not
addressed in this paper. Rather, the intent of this paper is to contribute to the discussion from the vantage
point of the contractors who participated in the trenches and are performing on contracts in a post-Katrina
era.

ISSUES TO CONSIDER

The following issues are addressed in this White Paper.”

Contracting regulations;

Contracting types;

Competition requirements;

Payment;

Risks — lawsuits and insurance liabilities;
Small Business;

Local Economty;

Database on qualified contractors; and
Contingency Corps.

VVYVVVYVYYY

? Several reports and legislative proposals already have touched on many of these issues - this paper supplements
the work already done,
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ISSUES TO CONSIDER: CONTRACTING REGULATIONS and AUTHORITIES

The Federal Acquisition Regulations, as well as individual agency guidance and certain statutes, provide
certain amount of Jatitude for getting the immediate job done quickly. However the streamlined
acquisition policies, technology, GWACS, GSA Schedules and other procurement vehicles of recent
years, have not necessarily improved the Government’s understanding of its own rules during
emergencies/disasters. Thus, the Government often operates inefficicntly, or in the worse case,
ineffectively.

Areas that should be considered in shaping effective emergency contracting regulations:

e Understand the order of precedence (of statutes and regulations) between contracting authorities, and
identify any inconsistencies.
v' What trumps what?
v" How do they all work together?
¥v" What is the context — in other words, what is the wrong way to do something vs. what is
expeditious but possible (and the correct way to proceed)?
v" What are the legal and regulatory bottlenccks?
v Need to recognize that some rules are not appropriate for the circumstances

e Understand the relevance of applicable labor laws (e.g., Service Contract Act and Davis Bacon Act).
¥ Should a waiver be exercised in extreme circumstances?

v What is the impact on the local community if the laws are waived? For example, the impact
of hiring of out-of-statc workers (at lowcr wages), or the potential for contracting with less
qualified companies and/or with companies with fimited and/or no experience in Government
contracting.

® Understand the relation with emergency regulations.
v Improve transparency.
v Implement FAR Part 18 (Emergency Contracting).
a  Explore revisions to FAR Part 18 to make it more responsive to extreme disasters, by
providing a single reference point to contracting personnel.
0 Ensure that any FAR guidance on emergency contracting includes broader small
business involvement (e.g., not limited to those areas where sole source authority is
provided).

e Develop Best Practices Guidance (by Office of Management and Budget). The guidance would
outline how ageneies should proceed in ease of extreme emergencies, to include how outside
contractors would be used in the initial relief cfforts (¢.g., this is how initial relief will be provided
through this particular type of contract awards).

v Distribute information to media and local communitics to improve understanding of
contracting procedures and actions taken.

v When special emergency contracting procedures are used, reinstitute “normal” contracting
procedures and preferences for Jocal companies as soon as possible after the initial response.
This might counter the negative press stories that occurred following Hurricane Katrina.
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ISSUES TO CONSIDER: CONTRACTING TYPES

The private sector plays a critical role in helping the Government respond quickly. The Federal
Acquisition Regulations are clear on the types of emergency contracts available — and what steps the
Government can, and should, take to protect itself. A better understanding of the contract types and more
appropriate use of such contracts should curb potential abuses. In the initial days after a disaster, the
Govemnment’s first priority should be an immediate response to the urgent needs of the community,
irrespective of certain competition requirements or socio-economic procurement goals. Emergency rules
should apply for a short period (60-90 or 120 days), and after that initial period all regular contracting
rules and socio-economic preferences should kick back in. In order to fully protcct the Government and
contractor, detailed information should be provided to avoid unnecessary risks and miscommunications.
This would include such information as name and contract data, eontracting officer, type of contract used,
quality, description and delivery dates, applicahle certifications and representations, expected contract
terms and conditions, special instructions, evaluation criteria and proposal due date/time).

Contracting types that should be considered in shaping effective emergency contracts include:
e Full and open, and set-aside contracts.

*  Pre-positioned contracts.

v Competitively awarded.

v Multiple Award (3-5), multi-year (five-year) contracts.

¥ Pre-awarded indefinite delivery/indefinite quantity contracts in times of emergencies. (this
presents challenges because how does industry price a “maybe” contract?).

v Example, LOGCAP.

v" Example, FEMA already has awarded several five-year multiple award pre-positioned
contracts.

e FAR Part 12 and the Test Program for Certain Commercial Items under FAR Part 13.5.
s Sole source contracts — with written justifieation as required by the FAR.
* Regional contracts - though these might not be effective in cases where a region is “wiped out.”

* Contingency contractor registration / First Responder database.
v Basic IDIQ contracts with task orders for initial response.
v~ Negotiate contingency rates.

» Contracts awarded that provide a preference for local businesses (Stafford Act).

e Schedule contracts.
v Used extensively after 9/11.
¥v" (SA has grouped available “disaster relief services and products” on its website.
¥ FY2007 Defense Authorization Aet.

e Oral requests for proposals (RFPs) — when processing a written solicitation would delay the
acquisition of supplies to detriment of the Government/effected population.
v This worked particularly well for TACOM during the first Gulf war.
v Oral agreements should be put in writing and letter contracts should be definitized as soon as
possible.
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e Letter RFPs and contracts.
¥ Still must be competed.
¥ Should be as complete and definite as feasible.

v

Allow time later for contractor to submit proper price proposal.

e Economy Act contracts (allow interagency acquisitions and placement of orders between units of
same agency).

Recent legislation addresses some of the concerns resulting from Hurricane Katrina:

*  FY2007 Department of Homeland Security Appropriations Act (P.L. 109-295)

v

v

Requires contracting strategy that maximizes the use of advance contracts to the extent
practical and cost-cffective.

Minimize the excessive use by contractors of subcontractors or tiers of subcontractors to
perform the principal work of the contract. Excessive use has been defined as being 65%.
While this is requirement is included in the statute, a more appropriate view would be to
simply require contracting officials, in appropriate circumstances, to minimize the use of
multiple tiers of subcontractors to perform the principal work of the contract. CSA members
stress that implementation of this provision should not inadvertently discourage the use of
small businesses.
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ISSUES TO CONSIDER: COMPETITION REQUIREMENTS

A “threshold” should be established that sets a balance between the need to comply with the statutory
requirements for competition versus the urgent need to get help to the community. Another “threshold”
should be established whereby second guessing (weeks or months after the response) cannot be allowed —
accountability could be ensured by having appropriate senior level officials sign off on sole source or
limited competitions. Such “thresholds™ also could be tied to imminent loss of life or property.

Factors that should be considered in developing policing addressing competition requirements include:

Unusual and compelling urgency circumnstances under the Competition in Contracting Act.

Detailed written justification and higher approval level for procurements exceeding $500,000.
v" J&A may be made after contract award if deemed it would unreasonably delay acquisition
(See FAR 6.304 - $550,000 can be approved by CO).

Limited authority for sole-source contracts.
v' Addressed in FAR Part 6.3.
v" Request offers from as many sources as practicable under the circumstances.
v Solc source is often a negotiated transaction that permits the Government to achieve a fair
prices.

Limited competition.

Exigencies of time (e.g., how long would it using current process, including protests).
v’ Reasonable circumstances where other alternatives do not exist.

v Explain why needed and put protections in place for Government.
v
v

AN

Limit to three sources (e.g., in the manner used by Federal Supply Schedules)
Informal price competition,

Audits rights — certain audit rights already granted under the FAR.
v' May depend on type of contract.
¥ Should not be aimed at criminalizing the process or the company.
¥ Should be focused on overseeing and making it right (e.g., tying up loose ends).
v Should not be focused on 20-20 hindsight — standards might be different in times of crisis.

Recently enacted and proposed legislation addresses these issues:

FY2007 National Defense Authorization Act (P.L. 109-364).
v’ Conferees directed Secretary of Defense to issue guidance on the appropriate use of “unusual
and compelling” circumstance under the Competition in Contracting Act.

H. R. 3766 (sponsored by Reps. Kenny Marchant and Tom Davis in 109" Congress, not aodpted).

v Head agency would be allowed to use procedures other than competitive procedures pursuant
to the provisions in the Competition in Contracting Act without having to provide written
notification to Congress.

v' Authonty can only be used if the head of the agency determines that use of such authority is
necessary to facilitate the response to or recovery from the national emergency or major
disaster.



212

ISSUES TO CONSIDER: PAYMENT

Timely contract payments that improve cash flow are critical to the financial health of Government
contractors, regardless of size. The expectation that payments will be timely frequently affects a
contractor’s willingness to do business with the Government. The contracting community promptly
responded to the events of 9/11 and Hurricane Katrina — but receiving payment for their efforts was often
problematic.

Areas that should be considered to ensure timely payment of contractors during emergency operations:

* How is the money going to be made available to make emergency purchases?

¥ Need to identify causes for the problems on slow payment - and develop procedures for
resolving them.

v 'Who has the “cash register” and how do contractors access it to ensure payment for goods
and services provided?

v" Congress could make the money available through a special appropriation, and assign it to an
agency such as FEMA.

v" The procurement official would have a limit on what could be spent initially, and charged
with keeping an administrative commitment document and reporting to FEMA so that the
Government, and contractors, would not be in danger of over-expending.

e Recognize that advance payments are permissible and should be considered to small businesses as a
form of financial assistance.

e Allow direct payments should be allowed for food and lodging.

* Develop contingency contracting payment process.

During Hurricane Katrina, all procedures were in place — but the current payment system
could not handle the emergency.

v Government. personnel handled the payment process routinely rather than using expedited
procedures.

v Where did invoices go and who had it? Need ability to track this down.

v" How does the contracting officer and accounting/payment officials handle a flood of
invoices?

¥" Establish payment contingency taskforce in each agency.

» Enforce existing guidance to ensure timely contract payment in emergency situations. Contracting
officers should be aware of the payment terms that already are available and that can be used in
emergency situations.

v" Letter contracts ~ Federal Acquisition Regulation (FAR) Part 16.603-2(c) addresses
definitization of contracts.

v FAR Part 52.216-26 does allow for payment before contract definitization (not to exceed
85% of the allowable cost). Consideration should be given to definitizing undefinitized
contracts within 30 days.

* Develop new policy guidance where needed, or reinforce existing policies, to allow partial payments
in the face of a dispute.

v" Following Hurricane Katrina, FEMA would withhold payment on an entire invoice even
though only a fraction of the invoice was in dispute.

¥ FAR allows partial payments and provides protection for the Government for any repayment
of overcharges; directions should be given to the contracting officials to follow these
requirements.

v FAR Part 52.232.1-6 addrcsses the use of progress payments.

v" Consider implcmenting procedures for a small retention requirement (similar to construction
contracts), in appropriate circumstances, pending contract definitization.
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ISSUES TO CONSIDER: RISKS (LAWSUITS AND INSURANCE LIABILITY)

Unlike many public officials and their agencies, private contractors enjoy no sovereign immunity. To get
the job done, such contractors have to put their assets on the line. No contractor carries the insurance
necessary to cover all of the many risks involved in responding to a disaster. The unknowns are too many,
and the cost of the insurance coverage would be prohibitive.

Areas that should be considered in understanding and addressing the risks involved in emergency
contracts include:

* Anti-Deficiency Act has been a barrier to indemnification of contractors. An amendment to the Act
should be made to allow sucb indemnification in limited extreme situations.

» Rapid response by contractors is necessary immediately following a disaster or terrorist attack; and in
the following months, such contractors work hand-in-hand with Federal, state and local officials.

e Risk is great of litigation and even liability for performing such essentially public functions.
v For example, class actions, alleging mass torts, have been filed against all four of the
contractors that supervised the clean-up from the terrorist attacks on September 11th.

e Equitable adjustments and reimbursements.
v Allow to cover increased costs due to insurance premium increases and increases in
workmen’s compensation insurance (following a presidentially declared disaster).
v’ Make change to cost principle to allow for recovery of amounts for sclf-insuring against
catastrophic losses.

Proposed legislation intended to address the issues of risk:

s The Government Contractor Protection Act (sponsored by Senator Thunc in 109" Congress), not

adopted.
v" Would ensure that the Army, the Environmental Protection Agency and the Department of

Transportation have and retain the authority effectively to administer the Federal laws within
their purview.

v Would give contractors limited measure of protection (comparable to but less than the

protection that Federal officials enjoy when exercising their discretion).

Would limit the legal expenses that inflate the cost of the recovery.

Would block court actions that could stall the recovery from the hurricane.

Would follow Safety Act requirements by creating a Federal cause of action for any claims

arising out of, relating to, or resulting from certain activities.

v" Would give the Federal courts exclusive jurisdiction over any such cause of action, and sets
reasonably limits on any resulting liability.

v" Would preclude any recovery of punitive damages, or prejudgment interest.

v Would limit any recovery of non-economic damages and requires the government contractor
to be given credit for any collections from any collateral sources (e.g., insurance).

v Would entitle the contractor, as an extension of the Government agency for which it is
working, if the COE certifies that the work is necessary for the recovery from Katrina, to
assert the Government contractor defense.

ANRNEN
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ISSUES TO CONSIDER: SMALL BUSINESS

Smail business, whether local or from “unaffected” regions, are essential to any solution. Smali
businesses often are more nimble than many of their large business counterparts that have multiple
approval layers and compartmentalized capabilities. And many small Government contractors certainly
can perform as well as any large business. The key to success is proper due diligence.

Areas that should be considered in developing policies shaping the appropriate role of small businesses
in emergency contracts include:

A somewhat controversial suggestion has been made to temporarily suspend specific socio-economic
prime contracting goals.
¥ In the short term, this may be necessary to ensure that the immediate needs of the local
community are addressed since it may be difficult to find enough small businesses to meet the
statutory goal, especially within the local community.
¥v" However, general small business goals could remain in place to ensure that ALL small
businesses still have an opportunity to be considered.

When a prime contract goes to a large prime contractor, strong small business subcontracting plans
should be in place.
v" Prime contractors should be encouraged to have pre-positioned subcontracts that can be
called upon to meet the specific circumstances.

Contracting officers should assess a small business’ capability based on the following:
¥" Bonding strength.
¥ Past performance history (including work in the commercial market or for state and local
governments).
¥ Financial capacity and working capital.
v’ Ability to perform on larger contracts.

Opportunitics must be provided for all qualified small businesscs.

v Ensure usc of the Rulc of Two (reasonable expectation of obtaining offers from two or more
small business concerns).

v Review implementing regulations for Stafford Act changes ~ although the interim regulation
(FAR § 26.202) comports with the statute, in practice it may have the practical effect of
encouraging geographically restricted awards to large businesses and relegating small
businesses to “second class” status. Interim FAR § 26.202(a)(3) reads:

The contracting officer shall also consider whether a local area set-aside should be
further restricted to small business concerns in the designated area.

v Consider whether interim procedures implementing the local area preference should be
revised to provide that — prior to conducting such a procurement on a geographic basis only —
the contracting officer should justify reasons for not utilizing a small business set-aside for
the requirement.

¥ Ensure inclusion of all qualified small businesses. FAR Chapter 18 (Emergency
Contracting), should allow use of other small businesses. Any small business set-aside under
this section to be conducted without regard to the advantaged or disadvantaged status of
eligible small businesses.

Establish pre-positioned contracts with qualified small businesses in various regions. This would
allow an agency to havc a stable of capable small businesses available, whether it is those in the
immediate vicinity or from other regions — especially when the local area is devastated.

Size Standards
v" $3-5million threshold standard (or higher) could be applied to all small businesses for
emcrgency contracts for sole source awards — and not just 8(a) HUBZone and tribally owned.

9
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Thousands of small businesses are capable Government contractors and are knowledgeable of the
statutes and regulations governing Government contracting. However, in the wake of Hurricane
Katrina, contracting with non-traditional Government contractors was a challenge at both the prime
and subcontract level (particularly in subcontracts). Due diligence is needed when contracting with
businesses that do not normally do Federal business. The following need to be considered:

Ability to provide competitive pricing.

Need for training/education.

Compliance with certification or licensing requirements.

Ability to track contract costs and document performance - inability causes problems when
auditing and reimbursing on contracts.

Use technical capability analysis (followed by establishment of a fixed hourly labor rates to
be used by all contractors and subcontractors for similar work).

Improve understanding of Federal contracting requirements and documentation
Understand flow-downs to subcontractors and vendors.

ANENENEN
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ISSUES TO CONSIDER: LOCAL ECONOMY

Defining a “local business™ is a politically charged issue. The current standards are confusing, leaving

many companies wondcring if they qualify or not. The Stafford Act provides certain flexibilities to take

into account what is necded to respond to the disaster and to help the local community. In addition,

waiving certain laws, while necessary in the short term, may have long term unintended consequences on
local economics. Furthermore, local businesses should not necessarily have a lock on contracts since they

may be reeling from the disastcr and would not make an initial good choice to perform the work. To
regain normalcy, bringing in outside contractors in the initial stages may be required.

Areas that should be considered in working within the local economy:

s Stafford Act — contracting officers may set-aside solicitations to allow only offerors residing or doing

busincss primarily in the arca affccted by such major disaster or emergency to compete.

¢ Issues related to definition of a local business.
v" Inclusion of price preference for local companies.
v Overnight start-up companics formed to take advantage of opportunities.
v" Solicitation should expressty define local business for the purposes of the contract.

e Challenges in identifying local businesscs immediately following a disaster.

v While companices exist — there may be difficulty in finding qualified businesses capable of

performing.

¥ Local company employees may have been evacuated, making it difficult for local firms to
perform the necessary work in the immediate aftermath.

v Housing employees can increase costs and decrease productivity.

V" Scarce food and lodging available.

e Impact of waiving labor laws.

v Brings potential for hiring out-of-state workers at lower wages than usually paid for similar

work during non-emergency scenarios.
v Brings potential for contracting with less qualified companies.

Recently enacted legislation addresses issues related to the local economy:
* FY2007 Department of Homeland Security Appropriations Act (P.L. 109-295).

v Requires written justification for not awarding contracts to an organization, firm, or
individual residing or doing business primarily in the area affected by such major disaster.

v’ Requires transitioning of work performed under contracts in effect on the date on which the

President declares the emergency or major disaster to organizations, firms, and individuals

residing or doing business primarily in any area affected by the major disaster or emergency,

unless the head of such agency determines that it is not feasible or practicable to do so.
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ISSUES TO CONSIDER: DATABASE ON QUALIFIED CONTRACTORS

When responding to a disaster, agencies have little time to use the normal solicitation process. Contacting
companies that can perform the mission and knowing who are viable, qualified companies is essential if
the Government wants the best value for the community and quickest response. However, many qualified
local businesses that normally do not do business with the Government would not be in any existing
Government databases or on any agency schedules. Developing a special database of such contractors
would be a valuable tool in emergency response situations.

Areas that should be considered in shaping an appropriate database include:

¢ The Government should maintain an interactive database that provides instant information to
contracting officers. This tracks with a GAO recommendation that agencies develop a central
information source for contracting and officials to contact about contracts. This would provide
knowledge of contractor capabilities and prices by identifying commodities and services and
establishing vendor relationships before they are needed, to include:
¥ Types of product/services required.
v Preferred GWAC/Other vehicle(s) for that product service or GSA Schedule by vendor for
less common products/services.
¥ “Expedited buying guide’ link to that vehicle.
¥ Summary of appropriate actions to take in sole source, unusual and compelling circumstances
when other alternatives are unavailable.
¥" FEMA and Army Corps had established “hot lines” on contracts during Hurricane Katrina,
but was it too little too late? Companies had difficulties in getting through on the “hot lines”
¥ Hurrieane Contracting Information Center established after Hurricane Katrina, and operated
through participating agencies: Department of Commerce, Department of Interior, General
Services Administration GSA, SBA, National Emergency Resource Registry)

®  GSA e-library identifies FSS Contractors hy locations and socioeconomic status.

*  GSA is establishing an Office of Emergency Recovery and an Office of Historic Preservation.
¥ Encourages private sector help in standing up office/working in it (on volunteer basis) in a
time of emetgency.

Recent legislation addresses the issue of databases of qualified contractors:

*  FY2007 Department of Homeland Secunity Appropriations Act (P.L. 109-295)
v Requires the establishment and maintenance of a registry of contractors who are willing to
perform debris removal, distribution of supplies, reconstruction, and other disaster or
emergency relief activities.

e H.R. 4427 (sponsored by Rep. Bennie Thompson in 109" Congress), not adopted.
v Requires Seeretary of Homeland Security to establish and maintain a database of small
businesses for purposes of consultation by Federal agencies prior to awarding contracts
related to declared emergencies.

12
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ISSUES TO CONSIDER: CONTINGENCY CORPS and CONTINGENCY PLANS
With Hurricane Katrina, there were few contracting officers in place and fewer still that were
knowledgeable of the statutory and regulatory tools available. Developing a specially trained cadre of
contracting officials within various agencies who could be called upon in times of emergencies is a
necessary step to ensure that proper contracting procedures are in place and to manage oversight and
accountability. Several recommendations already have been identified.

Areas that have been raised in several reports to address contingency corps and plans include:

e Mobilize contracting personnel from various locations
v’ Sufficient qualified contracting personnel that can stay longer than 30 days

» Recommendations of Government Accountability Office

v" Ensure sufficient numbers of trained staff who have clear responsibilities and guidance for
overseeing contractor performance

v Provide sufficient numbers of field level contracting staff with the authority needed to meet
mission requirements

v Formalize assigning and communicating disaster related responsibilities, with joint training
for government and contractor personnel

v Develop knowledge of contractor capabilities and prices by identifying available
commodities and services and establishing vendor relationships before they are needed

v Establish a scalable operations plan to adjust the level of capacity required to effectively
respond to the need

v Formally assigning and communicating disaster-related responsibilities with joint training for
government and contractor.personnel

e Recommendations of Department of Homeland Security
v" Establish an acquisition system under which each requirement has a well-defined mission and
a team that includes a program manager, a contracting officer, a financial manager, and other
professionals necessary to achieve mission results
¥" Buildup the department’s acquisition workforce to ensure it has a “qualified cadre of
professionals” now and in the future

¢ Recommendations from Chief Acquisition Council
v Develop procedures and guidance on best practices
v Establish directories of individuals with expertise in emergency procurement
v’ Establish directory of existing contracts that could be relevant to future emergencies
v’ Ensure knowledge of existing rules that are sufficient to meet agencies” contingency needs

e Develop an Emergency Plan.

¥ During Procurement Systems Review, need to develop an emergency contracting plan.

v On military bases, contracting offices have plans in place for emergencies that may happen
on the base. This includes a list of contractors who agree to support the base in an
emergency. Agreements are entered into with these contractors with telephone numbers
including home phone numbers, for after hours, and had a list for different types of
disciplines that would be needed. The bases also often have procurement personnel on call
that have the emergency telephone numbers for after work hours and weekends. And,
telephone numbers for base contracting offices (outside the area), if needed for additional
support.

v" Consider whether this type of planning for a local community could work as efficiently as it
would in the military environment in a disaster of the type of Hurricane Katrina.

v Identify different organizations across the country that could supplement logistics and the
purchasing and contracting effort for the agencies affected by a disaster.

13
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e Initial Responder Guidance

v

v
4

4
4
4

Plan for complete sclf sustainment — initial seven days of food, water, housing, fuel, ice,
manpower and material, medical and safety support.

Set up communications — this is vital, though difficult.

Prepare in advance for meeting cost standards for record keeping and competition of
purchases in very short period of time.

Prepare to invoice for work from hour one.

Consider r ability to support initial cash outflow.

Develop a supply and support plan.

Recently enacted legislation attempts to tackle many of these issues:

. l~Y2007 Department of Homeland Security Appropriations Act (P.L. 109-295).

v" Requires DHS Secretary to establish a National Advisory Council to cnsure effective and
ongoing coordination of Federal preparedness, protection, response, recovery, and mitigation
for natural disasters, acts of terrorism, and other man-made disasters.

Requires strategic human capital plans.

Requires FEMA Administrator to develop plans to establish and implement a Surge Capacity
Force.

14
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I EXECUTIVE SUMMARY

A service is considered to be any “thing,” or “class of procurement,” that is not
manufactured, or does not require manufacturing - in other words, a service is not
a tangible product, even though the service itself may produce some tangible
outcome or output.

Over the past decade, Federal spending has shifted from primarily acquiring goods (hardware or supplies
and weapons systems) to acquiring services. As of 2004, Federal dollars spent on services exceeded 50%
of the total Federal budget for the Department of Defense (DOD), and more than 75% is being spent
within NASA and the civilian agencies. Just as the Federal budget demographics have shifted so has the
private sector, with service contractors reaping the benefits and expanding their businesses; traditional
hardware suppliers are moving into the service contracting arena; and increasing numbers of smatl
business are participating in the Federal services market.

The service contracting sector endorses the acquisition and post-award administration processes used in
the commercial marketplace. However, even though the service provider business area is becoming one
of the fastest growing segments within the Federal government, the ability to successfully compete in the
Federal marketplace for services is more difficult than it should be. This difficulty results from the
myriad of unique Federal rules and regulations, the uncertainties associated with performance-based
processes and procedures used in the Federal arena, and the impact of various special Federal labor laws,
(e.g., Service Contract Act, etc.) that may apply. The Federal acquisition community should work to
ensure that the Federal government utilizes the best the commercial market has to offer while adhering to
the core public laws that form the basis for Federal acquisitions.

To date, service contracting has been a lowly stepchild compared with its “sexier” counterpart in
hardware procurements; and reforming the way services are acquired has lagged behind improvements in
hardware and weapons systems acquisition. The passage of the 2003 Services Acquisition Reform Act
(SARA) was a major step forward in improving the contracting practices for services in order to provide
the Federal government with access to the best in commercial practices for services.

Yet SARA is only the tip of the iceberg. Recognizing this fact, the Contract Services Association, in
conjunction with several of its industry partners, established a Service Contracting Task Force. The
purpose of the Task Force was to review — with a clean slate approach — relevant statutes and regulations,
starting with Part 37 (Service Contracting) of the Federal Acquisition Regulation (FAR). The Task Force
also was charged with balancing the rights of both the private and public sectors, ensuring that any
recommendations were in the best interests of the Government and the U.S. taxpayer. In mid-2004, four
working groups were established. The Task Force members determined that these four working groups
covered the dominant issues affecting service contracting: categories of services, performance-based
acquisition (which evolved into acquisition management and planning), multiple agency contracting
vehicles (e.g., Federal services schedules and other multipk award contracts), and Part 37 (Service
Contracting regulations).

“If we were to start from scratch, where would we go? "' was the premise with which each working group
began. The findings include:

Categories of Services. The initial effort focused on developing a listing of the dominate
categories of services, and analyzing any unique characteristics that might impact on the
acquisition of that category. Ultimately, it was determined that services could simply be broken
into two components, commercialservices and non-commercial or developmental services — no
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separate listing of categories is needed beyond that. The Task Force proposes three legislative
recommendations relating to commercial services, Time and Material/l.abor Hour commercial
contracting, and Assistance and Advisory Services. The key regulatory recommendation of the
Task Force is to amend FAR Part 2.1 (Definitions) to place “services” on an equal footing with
items. In addition, the Task Force recommends moving cost reasonableness requirements of
catalog and market prices to FAR Parts 12, 13 and 15 since assessing cost reasonableness is a
critical component of sound commercial service acquisition.

Performance-based Acquisition. Originally, the intent was to examine the broader scope of
“service” contracting versus the recent trend toward performance-based acquisition (PBA). It
was determined that by highlighting “performance-based” contracting, officials focus their
attention on methodology, rather than the necessary and broader focus on acquisition planning - a
strategy or approach that asks: “what is the requirement™ and “how best can the needs of the
Government be met?” With regard to PBA, no further legislative changes are needed since
Congress already has taken significant steps toward promoting PBA. Rather, a greater emphasis
on “services” and contract methodology will enhance and support the FAR and the
procurement/project management community in acquisition planning, to include post-award
management and oversight. With that in mind, a thorough review of the FAR was undertaken,
and the Task Force recommends several regulatory changes (e.g., to FAR Part 7 and 15). It
should be noted that specific agency FAR supplements and implementing guidance also may
require revision.

Multiple Agency Contracting Vehicles. Where Schedules contracts and other muitiple award
vehicles were long reserved for spares and support to weapons in the inventory, these same
mechanisms increasingly are the contract vehicles of choice for services. There also is a
significant shift away from agency unique contract vehicles and agency unique requirements.
The Task Force recommendations focus on the General Services Administration Schedules, and
methods to improve the ability of agencies to maximize the clear and unique benefits afforded by
the Schedules.

Part 37 (Service Contracting). Originally formed to review small business issues, it was
determined that attempting to resolve “hot bution” issues such as contract bundling, set-asides or
size standards is easily the subject for a future Task Force. Therefore, the focus turned to a
section-by-section analysis of FAR Part 37 (Service Contracting) to determine which sections
needed general revision, and which needed some modifications to provide contracting officers
sufficient guidance in using small businesses as service providers. The Task Force recommends
several initial revisions to FAR Part 37. The Task Force, however, believes that further analysis
is necessary to determine whether the policies in FAR Part 37 would be better realigned in other
Parts of the FAR.

In sum, the Task Force determined that many of the processes, procedures, and policies contained in the
Federal Acquisition Regulation and its various supplements need to be revisited to assure the Govemment
has full and free access to all commercial capabilities available. Issues such as those outlined in this
report, as well as contract type, labor laws, and non performance-based requirements need a critical
analysis to ensure that as many barriers to the Federal services sector be eliminated. Certain barriers (e.g.,
the need for security clearances and the lengthy resuiting screening process) may never be effectively
reduced — and were outside the purview of this review. Those barmiers, however, that inhibit sound
business practices need to be viewed with a critical eye to ensuring the Federal services sector takes
advantage of the efficiencies and innovations available from the commercial services marketplace.
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II. GENERAL OVERVIEW

In mid-2004, a multi-association Service Contracting Task Force was established to review laws,
regulations and policies affecting service contracting. This work should complement on-going
Government and industry efforts, including the Acquisition Advisory Panel (1423 Panel) enacted by the
Services Acquisition Reform Act, and organized in February 2005.

The Task Force created four working groups, focused on the dominant themes in service contracting, to
accomplish this mission:

o

o

.
o

3

*

<+ Categories of services;

% Performance-based acquisition (which evolved into acquisition management and planning);
Contract vehicles (e.g., Federal services schedules and other multiple award contracts); and
Part 37 (Service Contracting regulations).

Each group was tasked with considering the following questions:

v

v

v

v

v

v

From an overall policy perspective, if we could start today with a clean slate, how should
we look at Government service contracting?

What are the various categories of service contracting?

How does FAR Part 37 (Service Contracting) interact (or conflict) with other FAR
provisions? Should there be a separate service contracting section in today’s more
integrated acquisition environment?

What are the relevant contracting laws, policies, agency guidelines, regulations and
supplements?

What regulations are potential obstacles? What currently works? What is no longer
necessary (e.g., are special rules still needed to govern advisory and assistance services)?
What are the key procurement tools (e.g., type of contract, contract clauses, incentives)?

The objective of each working group was to develop recommendations to improve Government service
contracting. Throughout the process, the Task Force met with Government contracting representatives as

appropriate.

Is current FAR guidance adequate to cover services? That was the primary question with which the Task
Force began its review. At one point, the Task Force even considered whether having a separate part in
the Federal Acquisition Regulation (FAR) for service contracting was still necessary. In the end, the Task
Force determined that interim revisions should be made to Part 37 (Service Contracting), reserving for a
future date an analysis of whether Part 37 policies and procedures would be better realigned elsewhere in
the FAR. The Task Force reviewed other FAR sections that are relevant to service contracting, including:

FAR Part 32
2 35
11 36
15 38
16 39
19 4]
22 42
27 46
28 49
31 52
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Concurrently, the Director of Defense Procurement and Acquisition Policy for the Department of Defenst
(DOD) commissioned Jefferson Solutions to summarize major provisions of Federal laws, regulations
(proposed and final rules), and policies that relate to service contracting. A matrix of such provisions was
submitted to DOD in August 2004. In addition, Jefferson Solutions was tasked with proposing
improvements to:

o

B>

* Protecting the best interests of the Government;

Ensuring effective, efficient and fair award of contracts for services;

Ensuring that policies and regulations provide appropriate guidance concerning the post-
award administration of contracts for services;

Incorporating commercial best practices wherever possible; and

Eliminating inconsistencies in, and among existing laws, regulations and policies.

k>

2,
o

3
B

o,
o

o
oo

The work of this industry Task Force, and that of the Defense Department, should be viewed as
complementary efforts aimed at recornmending improvements in the service contracting arena that will
provide the best value for the taxpayer and protect the interests of the Government customer.

In addition, section 1423 of the 2003 Services Acquisition Reform Act (SARA) authorized the creation of
an Acquisition Advisory Panel to review laws and regulations related to commercial practices, which was
fully established in February 2005. It is hoped that the Panel will include the Task Force
recommendations in its discussions, and build on the work already done.

Furthermore, a March 2005 report (GAO-05-274) by the Government Accountability Office (GAO) noted
that the Department of Defense (DOD) is the largest purchaser of contract services. DOD spent over
$118 billion in fiscal year 2003, representing a 66 percent increase since fiscal year 1999, and 57% of
DOD’s procurement dollars. GAO also noted that the upward trend is expected to continue as DOD relies
more on contractors to execute specific aspects of its mission. This dependence on private sector
contractors reinforces the need to ensure that laws and regulations governing service contracts are
adequate, and provide contracting officials with the tools necessary to obtain the best value for the
taxpayers, using the best commercial practices available. The relevant issues are addressed throughout
this report.
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III. CATEGORIES OF SERVICES WORKING GROUP

xecutive a

The services segment of Federal spending now exceeds product and item spending. As a result, the
industrial base is changing rapidly with new entrants, large corporations acquiring niche companies, and
very large omnibus contracts, etc.

The “Categories of Services” working group’s initial efforts were to develop a listing of major categories
of services, and analyze any unique characteristics that might impact the acquisition of that particular
category. The working group collectively felt that essentially all services categories could be narrowed to
two major acquisition components — commercial services and non-commercial or developmental services.
As part of its research, the working group reviewed existing legislation and conference report language to
fully understand the legislative intent of relevant services acquisition-related measures. It seemed clear
that legislation in the services area continued to focus on expanding the Government’s access to
commercial capabilities under similar terms and conditions that the services are offered to the general
public. But some of the enacted legislative measures also established Government unique controls
designed to assess the vatue and reasonableness of each commercial item or service transaction. In
particular, the limitations on the use of Time and Material/Labor Hour (T&M/LH) contracting was
viewed as a barrier impacting commercial acquisitions. The Task Force recommends statutory revisions
to the commercial service definition, as well as clarifications related to the use of T& M/L-H commercial
contracting, and the performance period for Advisory and Assistance Services.

In addition, the working group undertook a review of all relevant parts of regulatory guidance under the
Federal Acquisition Regulations (FAR) and the Defense Federal Acquisition Regulation Supplement
(DFARS) to identify any regulatory revisions that might facilitate the Task Force’s objectives. In general,
the Task Force believed that the regulatory guidance for non-commercial or developmental services was
balanced, and protected both public and private sector interest —~ and needed no major revision.

In addressing commercial service acquisition, however, the Task Force makes several recommendations.
The Task Force proposes amendments to FAR 2.1 (Definitions for Commercial Items and Services) to
place “services” on an equal footing with items. Additional proposed revisions include moving the cost
reasonableness requirements of catalogue and market prices to FAR subparts 12, 13 and 15. It was
collectively recognized that assessing cost reasonableness is a critical component of sound commercial
service acquisition; however, these references in FAR 2.1 add no value and potentially introduce
confusion in the definition. The Task Force has developed line in /line out revisions to FAR 2.1, 12, 13
and 15. These revisions include a discussion and justification for all proposed changes.

B. Initial Findings

The current realties in the Federal marketplace indicate that all sectors of Government acquisition are now
spending more on services support of mission requirements than is spent for supplies and equipment.

This fact has resuited in a need for a comprehensive review of how the Federal government acquires and
manages services requirernents.

The working group’s initial efforts were to develop a listing of major categories of services, and analyze
any unique characteristics that might impact the acquisition of any particular category. It was assessed
that each of the major categories set forth below did not require special treatment to acquire these
particular services.
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[Engineering Services

iCommunication Services / Intemet / Van
Services

Security and Guard Services

JAdvisory and Assistance Services
Consulting Service

IMechanical, Electrical, HVAC, Plumbing
Services

[Telecommunication Services / wire and
wireless

Research and Development Services
Travel Services

ICommercial Aviation and Transportation
JAviation Maintenance and Flight Services
JAccounting and Legal Services

IFinancial / Insurance Services

[Profit / Non-profit Services

Construction Services/ Masonry, Carpentry, Paving,
[Roofing etc.

[Food/ Catering Services

Child Care Services

[Fire Support Services

Janitorial / Lawn Maintenance Landscaping /Painting
Services

Laboratory Services

Moving Services

Rental / Leasing Services

[Printing Services

IMortuary Services

Information Technology Services

[Medical / Dental Services

Training Services

 Automotive and Mechanical Services
Architectural Services

It was determined that these services categories could be narrowed to two major acquisition components —
commercial services, and non-commercial or developmental services. The Task Force also developed the
following definition for “services:”

A service is considered 1o be any “thing,” or “class of procurement,” that is not manufactured or
does not require manufacturing, i.e. a service is not a tangible product, even though the service
itself may produce some tangible outcome or output.

The Task Force developed this definition to provide clarity in its discussions. However, the Task Force
decided there was no need to insert this definition into the Federal Acquisition Regulation (FAR) since to
do so may cause some confusion in the FAR as it relates to commercial services.

C. Legislative Review

The working group reviewed existing legislation and conference report language to fully understand the
legislative intent of services acquisition measures. It seemed clear that legislation in this area continued
to focus on expanding the Government access to commercial capabilities under similar terms and
conditions as services as are offered to the general public. At the same time, additional legislation also
established Government unique controls designed to assess the value and reasonableness of each
comrmercial item or service transaction.

The regulatory implementation of the 1994 Federal Acquisition Streamlining Act (FASA) left open areas
for continued improvement in the methods the Government uses to obtain commercial products and
services. Additional issues were addressed by the 1996 Clinger-Cohen Act, which further refined the
Truth in Negotiations Act (TINA) and the Cost Accounting Standards (CAS) application to commercial
services. Regulatory revisions boistered market research and price analysis techniques for commercial
items, and enabled subcontractors to share the benefits of commercial item financing and performance-
based payments. Further attempts to address commercial practices related to the acquisition of services
were accomplished through the 2003 Services Acquisition Reform Act (SARA). However,
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notwithstanding these impressive legislative and regulatory efforts, a number of troubling issues remain
unresolved.
The Task Force proposed legislative revisions in the following three areas:

++ Commercial Services Definition

* Time and Material Commercial Contracting

% Advisory and Assistance Services

Each of the above changes are summarized below, and more fully addressed in the attachments.

Commercial Services Definition

The 1994 Federal Acquisition Streamlining Act (FASA), and its implementing regulations, contained
significant and important new language defining a commercial item. In simple terms, FASA defines a
“commercial item” as any item that is sold or leased or licensed to non-Govemment customers or is
offered for sale, lease or license, including those items that evolve from commercial technology, and
those commercial items that are modified for Government purposes. Thus, the Federal govemment is able
1o have greater access to previously unavailable advanced commercial products and technologies, which
has resulted in millions of dollars in savings to the taxpayer. The 1996 Clinger-Cohen Act took
additional steps to ensure that the Federal government had access to commercial practices when buying
products and services. However, while “services™ was covered, the primary focus for both FASA and
Clinger-Cohen was on the acquisition of hardware. Recognizing that “services” are an increasingly
important component of Government contracting, Congress enacted the 2003 Services Acquisition
Reform Act (SARA) to provide Govemnment acquisition officials with the necessary tools to acquire
“services” using best commercial practices.

However, today buyers and sellers of commercial services are still confronted by two difficult
requiremnents. First, FASA defines “commercial itern” in such a way that, in order to qualify, services
have to be sold in the commercial marketplace at established catalog or market prices for specific tasks.
Second, in implementing FASA, the Government interpreted FASA’s accompanying conference report to
bar contracts based on hourly rates — that is, Time and Materials (T&M) and Labor Hour (LH) contracts.
In combination, these two restrictions present a formidable barrier to market entry, and create a market
condition that is contrary to customary commercial practice. This leaves buyers and sellers with few
alternatives. The 2003 SARA attempted to clarify these two issues but, fell short of a complete solution.

The multiassociation/ multkindustry Acquisition Reform Working Group (ARWG) annually develops a
number of legislative proposals that are aimed at bringing Govermment procurement policies closer to
custornary commercial practices. The ARWG annual report regularly includes recommendations on the
acquisition of commercial items and services — and has sought clanfication for some of the outstanding
issues. For example, working with the Senate Armed Services Comumittee, language was developed that
encouraged the Department of Defense (DOD) to authorize use of other than firm-fixed price (FFP)
contracts for the acquisition of ancillary commercial services when such contracts are commonly used in
sales to the general public. ARWG also has recommended a sweeping definition for “commercial
services” to be included in the definition of “commercial items.” The ARWG definition has yet to be
accepted by Congress.

The Task Force believes that the definition of commercial services does not need to be conceptually
different from commercial items. If the service is of a type offered and sold in the commercial
marketplace, establishing a credible basis for demonstrating its market acceptance, then the service should
qualify as 2 commercial item. Beyond that, the definition does not need to state that:



234

v" The service can be performed by a different source or time as the item;
v" The service has to be sold at a catalog or market price; or
¥ The service cannot be bought under T&M contracts.

Furthermore, the Task Force noted that, in the commercial market, there is no practical difference
between ancillary and non-ancillary services.

Attachment I outlines the Task Force’s rationale for the recommended legisiative revision to the
“commercial services” definition.

Time and Material / Labor Hour Contracting

The use of Time and Material (T&M) and Labor Hour (LH) contracts and subcontracts for the acquisitior
of services is a common commercial practice. The 2003 Services Acquisition Reform Act (SARA)
provides statutory authority for the limited use of T&M/LH contracts to acquire commercial services
where award by the Government is based on competition. However, it was silent on the use of T&M/LH
prime and subcontracts for commercial services in sole source procurement situations. Normally, the
statutory authority granted to the Government applies to prime contractors in performance of their
contracts. Historically, statutory authority granted at the prime contract level is typically applied at the
subcontract level. Thus, it could be inferred from SARA that the use of T&M/L-H subcontracts for
commercial services would be restricted to procurements based on competition. It is a virtual certainty
that contracting officers and prime contractors would view it that way.

In competitive awards of Firm Fixed Price (FFP) service contracts, prime contractors are free to use any
type of subcontract that best satisfies performance of the contract. The price reasonableness of the prime
contract has been established by the competition, and the prime contractor assumes the risk of
performance. Conversely, in competitive awards of Cost Reimbursement service contracts, prime
contractors are restricted to subcontract types that satisfy Government compliance requirements, in
particular those set forth in the “Allowable Cost and Payment” clause. The price reasonableness of the
prime contract will be based on an audit, negotiation, and settlement of actual allowable costs incurred.
This situation is unacceptable to most commercial companies.

The Task Force recommends that the appropriate statutes be amended so that the requiremnent for
competition or justified sole source be permitted in the award of commercial service T& M/LH. Pursuant
to the above, Attachment 2 develops the Task Force’s legislative recommendations to fully apply the
ability to use T&M/LH contracts in commercial item and services acquisition.

Advisory and Assistance Services

In the FAR, Advisory and Assistance Services (A&AS) are defined as services provided to support or
improve agency organizational policy development, management and administration. Furthermore,
A&AS services are used to obtain outside points of view, advice, opinions, and the skills of noted experts
to support complex operational organizations. While A&AS contracts are segregated in the FAR, the
assessment of what is and what is not A&AS is somewhat unclear when considering all the components
of service contracts — which provide an identifiable task, rather than furnishing an end item of supply, and
may be either a nor-personal or personal contract. As a result, the lines between what is and what is not
A&AS can be subjective and often blurred in the FAR.

With this background, Congress addressed, in the FY2005 National Defense Authorization Act, the
performance period for multiyear task and delivery order contracts, which can be issued for a base five
year term with an extension for up to an additional five years. However, Congress did not change the



235

performance period for A&AS contracts. A&AS continues to have a total five (5) year period of
performance limitation. The similarities, and in some cases the overlap, between other service contract
efforts and those defined as A&AS raise the question of why the A&AS as a subcategory of services
should have contracting limitations different from those now permitted for all other service or item
acquisitions. The Task Force sees no need for a different performance period for A&AS contracts versus
other types of task and delivery order contracts, and recommends that this distinction be eliminated. The
Task Force’s recommendation, and rationale, is in Attachment 3.

D. Regulatory Review

The working group also undertook a review of all relevant parts of regulatory guidance under the FAR
and DFARS to identify whether further regulatory revisions might facilitate the Task Force’s objectives.
The working group determined that for the most part the regulatory guidance for non-commercal or
developmental services was balanced, and protected both public and private sector interests. Accordingly,
no revisions have been proposed to these elements of the FAR or DFARS.

The Task Force focused its recommendations on regulatory revisions affecting commercial contracting of
services. It is important to recognize the guiding principals of the FAR to maximize the use of
commercial products or services and the regulatory flexibility established in the FAR 1.102 (d) that states:

In exercising initiative, Government members of the Acquisition Team may assume if a specific
strategy, practice, policy or procedure is in the best interest of the Government and is not
addressed in the FAR, nor prohibited by law (statute or case law), Executive order or other
regulation, that the strategy, practice, policy or procedure is a permissible exercise of authority.

In addressing commercial items or services, the Task Force proposed amendments to FAR 2.1,
{Definitions for Commercial Items and Services). The first change would be to place “services” on an
equal footing with items. Additional proposed revisions were to move the cost reasonableness
requirements of catalog and market prices to FAR subparts 12, 13 and 15. It was recognized that
assessing cost reasonableness is a critical component of sound commercial services acquisition; these
references in FAR 2.1, however, add no value and potentially introduce confusion in the definition. It was
the belief of the Task Force that this guidance more properly belongs in the elements of the regulations
that addresses price reasonableness and pricing policy.

An additional recommended revision is to remove from the definition those categories of services such as
installation services, maintenance services, repar services and training services, which also are known as
ancillary services. As a practical matter, in the commercial market place there is no substantive difference
between ancillary and non-ancillary services. The bifurcation of services within the commercial item
definition has caused confusion in the Government marketplace because they conceptually overlap.

The Task Force also proposed revisions to selected subparts of FAR Parts 12, 13 and 15 with the
objective to bolster the guidance to the contracting officers in evaluating commercial item and services
prices. This revision stressed that reasonableness can be assessed through a variety of methods, including
through competition, market surveys, or a review of past vendor contracts. It is important to note that the
General Services Administration’s (GSA) Federal Supply Schedule pricing practices relies heavily on
past contract prices in negotiating and establishing schedule prices. The Task Force recognized the
practical realities that commercial services could be acquired either competitively or on a sole source
basis. The Task Force identified several examples of unique commercial services that could be justified
for sole source procurements under the FAR. Accordingly, it is important to remove competition as a
mandated standard in commercial item acquisition. It is the view of the Task Force that it should be clear
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that sole source acquisitions of commercial services should require further market research to assess the
reasonableness of a vendor’s price.

The Task Force recommends revising the current guidance in FAR Part 12 (Acquisition of Commerciat
Items) to recognize “services” on an equal footing with commercial item acquisitions, and that price
reasonableness can be assessed by a review of past contracts. The Task Force also recommends adding
language to FAR subpart 13.106-3 (Award and Documentation), with the intent to solicit vendors to
provide documentation on previous and current sales to further support price reasonableness assessments.
As stated above, this is an established practice in GSA. Furthermore, the Task Force would clarify in thi:
subpart that price catalogues are not always mamntained by commercial service vendors, or may not be
kept current in hard copy catalogues. To this end, the Task Force recommends amending FAR 15.402
(Pricing Policy) to add to the reference of “catalogue prices” a review of vendor web pages, including a
review of active and/or previous contracts for similar items or services.

The regulatory revisions outlined above can be found in Attachments 4-9.
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Attachment 1 - I egislative Recommendation to Redefine Commercial Services

The Task Force believes that the definition of commercial services does not need to be conceptually
different from commercial items. If the service is of a type offered and sold in the commercial
marketplace, establishing a credible basis for demonstrating its market acceptance, then the service shoulc
qualify as a commercial item.

Rationale

The 1994 Federal Acquisition Streamlining Act (FASA) divided services into two groupings. These
groupings were contained in the commercial item definition at paragraph 5 (installation services,
maintenarnce services, repair services, training services— also known as ancillary services) and paragraph
6 (services for specific tasks performed or specific outcomes — also known as professional and technical
services).

These groupings of services are an outgrowth of the 1993 Acquisition Law Advisory Panel (commonly
known as the Section 800 Panel). Initially, the definition of commercial item focused on manufactured
products. The Section 800 Panel later realized that ancillary services needed to be included in the
definition of commercial item, as well. It made no sense to the Section 800 Pane} to permit streamlined
commercial item acquisition methods for manufactured products but not permit the same methods for the
services necessary to install, maintain, and repair the manufactured products. The Section 800 Panel did
not conclude that non-ancillary services should be excluded. Rather, the Section 800 Panel stated that
there was not enough information, at that time, to consider the question of non-ancillary services.

As a practical matter, in the commercial market place there is no substantive difference between ancillary
and non-ancillary services. The bifurcation of services within the comunercial item definition has caused
confusion in the Government marketplace because conceptually they overlap. For example, installation
services, maintenance services, Tepair services, training services also are services for specific tasks
performed or specific outcomes to be achieved.

The Task Force offers the following comments on specific provisions to which changes are being
proposed; the recommended statutory changes, with a line-in/line out, follows this discussion —

e Paragraph (1) Any item other than real property, that is of a type customarily used by the general
public or by non-governmental entities for other than government purposes

Comment: This initial element of the definition of commercial items requires the item or service to be
used by non-governmental entities to qualify. It seems reasonable that some elements of the state and
local government marketplace generally has, and continues to use, commercial items and services.
For example, commercial communications services routinely are used in local and state government
public safety missions. Commercially available, interoperable hardware items and systems also are
used by these entities to link critical elements of state and local government police and fire
departments. Under the definition above, however, these commercial items (sold to non-Federal
entities) would not be defined as a commercial item. As a result the Government may be establishing
a barrier that may limit its access to a broad range of commercially available items and services
routinely used by state and local governments.

e Paragraph (5)(i): Such services are procured for support of an item referred to in paragraph (1), (2),
(3), or (4) of this definition, regardless of whether such services are provided by the same source or
at the same time as the item.
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Comment, The addition of this provision was intended to address a provision originally included
in FASA, which required ancillary services to be provided to the Govemnment with the same
workforce as used to provide services to the general public. This FASA provision proved to be
unworkable and was removed by Congress (ref. Section 805 of the FY 2000 Nationa! Defense
Authorization Act).

Inasmuch as Paragraph (5)(i) merely voids a provision previously imposed by FASA, it does not
have to be part of any new definition. The basic thrust of the FAR’s structure at FAR 1.102-4(e)
which states: *... absence of direction should be interpreted as permitting the Acquisition Team
to innovate and use sound business judgment that is otherwise consistent with law and within the
limits of their authority.” In other words, it is unnecessary to state that commerciality of services
does not rest on “whether such services are provided by the same source or at the same time as
the item.”

e  Paragraph (5)(ii): The source of such services provides similar services contemporaneously to the
general public under terms and conditions similar to those offered to the Federal Government

Comment. This provision also was recommended by the Section 800 Panel so that the
Government and commercial services are provided by the same workforce, plant, or equipment.
The Section 800 Panel concluded that there must be some reasonable expectation that the service
provided to the Government also will be provided to the general public. However, requiring that
services be provided by the same workforce, plant, or equipment already has been acknowledged
to be unworkable and removed by Congress.

That similar services be contemporaneously provided to the general public clearly falls within the
present definition of commercial item, which requires the commercial item to be “of a type
customarily used by the general public.” There should be no issue with respect to terms and
conditions since Government purchaser establishes the terms and conditions, as expressed at FAR
52.212-4 and FAR 52.212-5. Plus, it is well known that the Government imposes terms that are
unlike those applied in the commercial marketplace (e.g., FAR 52.212-5, “Statutes and Executive
Orders™).

«  Paragraph (6)(first sentence): Services of a type offered and sold competitively in substantial
quantities in the commercial marketplace based on established catalog or market prices for specific
tasks performed or specific outcomes to be achieved and under standard commercial terms and
conditions.

Comment. The provision related to “services of a type offered and sold competitively™ clearly
falls within the present definition of commercial item which requires the commercial item to be
“of a type customarily used by the general public.”

The provision related to “substantial quantities in the commercial marketplace based on
established catalog or market prices for specific tasks performed or specific outcomes to be
achieved” is a carryover from a provision that had been contained in the Truth in Negotiations
Act (TINA) as an exception. This provision was removed from TINA by the 1996 Clinger-Cohen
Act. This provision, unfortunately and unnecessarily, makes pricing a condition to meeting the
definition of commercial item. Guidance on established catalog or market pricing already is
expressed at FAR 15.403-3(c). As it is, this provision is laying the foundation for bad law (see
Envirocare of Utah, U.S. Court of Federal Claims, No. 99-76C).
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e  Paragraph (6)(second sentence): This does not include services that are sold based on hourly rates
without an established catalog or market price for a specific service performed or a specific outcome
to be achieved.

Comment. The provision has been interpreted to mean that Time and Material (T&M) and Labor
Hour (LH) contracts are not permitted for the purchase of commercial services. This prohibition
is more appropriately dealt with at FAR 12.207 on contract types and under 16.601(A) addressing
types of contracts. It does not need to be part of the definition of commercial services.

*  Paragraph (6)(i) and (ii): This does not include services that are sold based on hourly rates without
an established catalog or market price for a specific service performed or a specific outcome to be
achieved. “Market prices” means current prices that are established in the course of ordinary trade
between buyers and sellers free to bargain and that can be substantiated through competition or from
sources independent of the offerors.

Comment. This provision is strongly opposed by industry as perpetuating concepts that are widely
acknowledged to be outmoded and obsolete, especially price catalogues are not always maintained by
cornmercial service vendors, or may not be kept current in hard copy catalogues. These paragraphs
are no longer needed.

Recommendation:

Based on the rational outlined above, the Task Force proposes the following line in line out revision to the
statutory definition of “commercial items”

“Commercial item” means -
(1) Any item, other than real property, that is of a type customarily used by the general public or by rer-

governmental other than Federal Government entities for purposes other than Federal Government
purposes, and-

(i) Has been sold, leased, or licensed to the general public; or
(ii) Has been offered for sale, lease, or license to the general public;

(2) Any item that evolved from an item described in paragraph (1) of this definition through advances in
technology or performance and that is not yet available in the commercial marketplace, but will be
available in the commercial marketplace in time to satisfy the delivery requirements under a Government
solicitation;

(3) Any item that would satisfy a criterion expressed in paragraphs (1) or (2) of this definition, but for-
(i) Modifications of a type customarily available in the commercial marketplace; or

(it) Minor modifications of a type not customarily available in the commercial marketplace made to
meet Federal Government requirements. Minor modifications means modifications that do not
significantly alter the nongovernmental function or essential physical characteristics of an item or
component, or change the purpose of a process. Factors to be considered in determining whether a
modification is minor include the value and size of the modification and the comparative value and
size of the final product. Dollar values and percentages may be used as guideposts, but are not
conclusive evidence that a modification is minor;
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(4) Any combination of items meeting the requirements of paragraphs (1), (2), (3), or (5) of this definition
that are of a type customarily combined and sold in combination to the general public;

(5) Any Installation-services; maintenan vicesrrepai-services,-traim i6es;
Service of a type offered and sold in the commercial marketplace for specific tasks performed or specific
outcomes to be achie ved and under standard commercial terms and conditions.

{6) Any item, combination of items, or service referred to in paragraphs (1) through (5) of this definition,
notwithstanding the fact that the item, combination of items, or service is transferred between or among
separate divisions, subsidiaries, or affiliates of a contractor; or

(7) A nondevelopmenta! itemn, if the procuring agency determines the item was developed exclusively at
private expense and sold in substantial quantities, on a competitive basis, to multiple State and local
govemments.
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Attachment 2 ~ Legislative Recommendation to Time and Material Contracts

The Task Force recognizes that the use of Time and Material (T&M) and Labor-Hour (LH) contracts and
subcontracts for the acquisition of services is a common commercial practice. Indeed, the Task Force
questioned if T&M/L-H contracts are prevalent in the commercial sector, then why is not this fact the test
for determining acceptability for the Government? Legislative and regulatory provisions addressing
T&M/LH commercial contracts should address this fact.

The commercial customer knows in advance the fixed rate per day or hourly basis but may not, in many
instances, be able to precisely determine how long the services will be required. For example, Otis
Elevator contracts with thousands of building managers to maintain and repair, as necessary, building
elevators. Since there is no way to determine, prior to trouble -shooting, exactly what the problem is and
what parts will be required to repair the elevator and get it back into running order, a traditional fixed-
price contract is not appropriate. Commercial contracts generally provide for repair parts at fixed prices
but do not limit the number or type of parts for individual repairs. The customer will pay only for the
effort required and both parties know that the services can be terminated or extended at the customer’s
discretion. This is seen as a positive cost control measure. The competitive forces of the commercial
marketplace demand that quality services are provided in an efficient manner so that unnecessary time
and material and tabor hours are not spent.

Rationale:

The 2003 Services Acquisition Reform Act (SARA) provided statutory authority for the limited use of
T&M contracts to acquire commercial services where award by the Government is based on competition.
However, it was silent on the use of T&M and LH prime contracts and subcontracts for commercial
services in sole source procurement situations. Normally, the statutory authority granted to the
Government applies to prime contractors in performance of their contracts. Historically, the statutory
authority granted at the prime contract leve] is typically applied at the subcontract level, Thus, it could be
inferred from SARA that the use of T&M subcontracts for commercial services would be restricted to
procurements based on competition. It is a virtual certainty that contracting officers and prime
contractors would view it that way.

A prevailing business model! is for Govemnment prime contracts for services to be issued to “Goverrunent
qualified” segments of multi-segment corporations. Many such corporations also have commercial
segments providing world class services that will not do business with the Government either directly or
indirectly. These commercial segments are unwilling to invest in the infrastructure necessary to establish
compliant contract cost accounting systerns that would bill the Government in accordance with the unique
terms and conditions of Government contracts (e.g., “Allowable Cost and Payment” clause). These
commercia) segments normally do business with their commercial customers on a Firm Fixed Price or
T&M/LH basis.

In competitive awards of Firm Fixed Price service contracts, prime contractors are free to use any type of
subcontract that best satisfies performance of the contract. The price reasonableness of the prime contract
has been established by the competition, and the prime contractor assumes the risk of performance.
Conversely, in competitive awards of Cost Reimbursement service contracts, prime contractors are
restricted to subcontract types that satisfy Government compliance requirements, in particular those set
forth in the “Allowable Cost and Payment” clause. The price reasonableness of the prime contract will be
based on an audit, negotiation, and settlement of actual allowable costs incurred. This situation, however,
is unacceptable to most commercial companies.
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SARA now authorizes T&M/LH contracts, if awarded competitively, and basically accepts the notion that
price reasonableness of hourly rates can be established by competition. The Task Force recommends that
while competition does support price reasonableness, competition shouid not be viewed as the only
method to secure price reasonableness. Market surveys and review of past contracts also provide insight
into the reasonableness of offered prices. The Task Force believes that awards of T&M/LH contracts
should be permitted on both a competitive as well as sole source basis, if properly supported. Under
T&M/LH contracts, the prime contractor assumnes the risk of performance against negotiated T& M/LH
rates. The same logic also follows for T&M/LH subcontracts. In addition, since many corporations do

not conduct competition for interdivisional work, the requirement for competition may preclude the use of
interdivisional resources. Applying SARA’s competition rule to subcontracts and interdivisional transfers
would }imit the Government’s access to these commercially available services.

Recommendation:

The Task Force recommends that the appropriate statutes be amended so that the requirement for
competition, or justified sole source, be permitted in the award of cormmercial service T& M/LH contracts.
The Task Force further recommends that appropriate statutory, and regulatory guidance reference the fact
that prime contractors have clear authority to subcontract on a T&M/LH basis for services that are sold to
the general public on a T&M/LH basis. This recognizes that the prime contractor has the responsibility
for establishing subcontracts and justifying contract type, terms and conditions. The Task Force also
recommends congressional report language to address the subcontracting concems outlined above; this
statement also should be included in any implementing policy guidance.

AMENDMENT

Section 8002(d) of the Federal Acquisition Streamlining Act of 1994 (Public Law 103-355; 108 Star.
3387; 41 U.S.C. 264 note) is amended-—--

by adding after subparagraph (B) (as so redesignated) the following new subparagraph:

“(C) subject to paragraph (2), authority for use of a time-and-materials contract or a labor-hour
contract for the procurement of commercial services that are commonly sold to the general public
through such contracts and are purchased by the procuring agency on a competitive basis or if fully
justified on a sole source basis '';

CONGRESSIONAL REPORT AND POLICY GUIDANCE LANGUAGE

Prime contractors should be free to use Time and Material (T&M) and Labor Hour (LH) commercial
subcontracts for services in contract performance, subject to periodic Government review of purchasing
operations through the Contractor Purchasing Systems Review process.
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Attachment 3 — Legislative Recommendation to Advisory and Assistance Services

It was the Task Force’s position that the realities of what is and what is not A&AS, as defined in the FAR
can be confusing and often blurred in contract requirements. The similarities between other task order
contracting and the A&AS raises the question of whether this distinction & still necessary? Ata
minimum, the Task Force recommends providing Advisory and Assistance Services Contracts with the
same performance period as other mult year task and delivery order contracts.

Rationale:

Section 813 of the Fiscal Year 2005 National Defense Authorization Act extends the performance period
for “multiyear task and delivery order contracts” awarded by the Department of Defense (DOD) from a
fixed maximum five-year term to a base five-year term with an extension for up to an additional five
years. The agency also can make a determination in writing that exceptional circumstances warrant a
longer contract period. However, this revision did not change the five-year maximum period of
performance for a subset of task orders, called advisory and assistance services (A&AS) contracts, which
are covered under 10 U.S.C. Section 2304b.

Both types of contracts should be treated the same, with the same flexibility provided to the Defense
Department and the contracting officer to determine the appropriate period of performance necessary to
meet agency needs. The rationale that Congress applied when adopting the changes to task order contracts
covered by Section 813 also applies to A&AS contracts. Following standard procurement rules, these
contracts are competed in both the base performance period and again on each task order over $100,000.

Permitting inclusion of these contracts would provide the following advantages:

¢ Minimizes Government acquisition time and costs.

¢ Complements and is consistent with Congress” recent legislation (Section 803 of the Fiscal Year
2002 National Defense Authorization Act) requiring task order competition for all DOD multiple -
award contracts for task orders greater than $100,000 in value.

« Minimizes bid and proposal (B&P) costs, thus reducing overall costs to the Government.

e Avoids the large disruptions in ongoing support due to prime contract re-competition when the
Govemnment has muitiple successfuily performing prime contractors.

*  Avoids wholesale movement of large workforces from one contractor to another and resulting in
adverse impact to employee retirement benefits for those who have not completed the required
vesting period or those who have to meet another vesting requirement with the new employer.

e Enables the Government to avoid program risk during critical program stages due to loss of
program corporate knowledge of ongoing program activities,

The Task Force recommends that Congress amend title 10, United States Code, to provide similar periods
of performance for all types of task and delivery order contracts. The amendment below provides a
conforming amendment to the existing coverage on advisory and assistance services:

Sec. ____ Section 2304b(b) of title 10, United States Code, is amended by striking all after the
phrase “options, modifications, or otherwise,” and inserting “may be for any period up to five
years and may extend the contract period for one or more successive periods pursuani to an
option provided in the contract or a modification of the contract. The total contract period as
extended may not exceed 10 years unless the head of an agency determines in writing that
exceptional circumstances necessitate a longer contract period.”
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Attachments 4-8 — Line-in/Line-out of proposed FAR (Parts 2, 12, 13, 15
and DFARS revisions

Attachment 4 — Line-in/ Line ont of proposed FAR revisions to Commercial Services

Definition

The definition in (Acquisition of Commercial Items) Part 2.1 for commercial items provides only limited
treatment of commercial services. Further, this definition provides guidance to evaluate catalog or market
prices which seems misplaced since there currently is a substantial body of regulation in FAR Parts 12, 13
and 15 currently addressing price reasonableness issues. These FAR references, however, continue to
limit their application to commercial items, and fail to address commercial services sufficiently.

The current definition of a commercial item (FAR Subpart 2.101) does not provide the contracting officer
with an effective definition of commercial services to provide an avenue to acquire commercial services
using customary commercial practices. Contracting officers are faced today with a definition of services
that either defines the services as being in support of a commercial item [Section (5) of the current
definition] or details a definition of stand-alone services [Section (6) of the current definition] that is
unnecessarily restrictive. The unnecessary restrictions in the definition of stand-alone services include the
requirement for demonstrating that the services are sold competitively, in substantial quantities, and based
on established catalog or market prices. These concepts are outmoded, having been removed from the
Truth in Negotiations Act by the 1996 Clinger-Cohen Act (P.L. 104-106), and serve no useful purpose in
the definition of commercial services.

Rationale:

The construction of the commercial item definition at FAR 2.10]1 makes the purchase of commercial
services unnecessarily difficult or impossible at a time when commercial services are being sought by the
Government more frequently than ever before. The altemative of purchasing commercial services under
other than FAR Part 12 (Acquisition of Commercial Items) procedures is not an attractive option in many
circumstances because providers of commercial services have not invested in systems necessary to
comply with non-FAR Part 12 requirements — such systems simply are not required in the commercial
marketplace. Accordingly, the most efficient mechanism to acquire commercial services is through the use
of commercial practices as close as practicable to those experienced by commercial companies under
normal market conditions.

Recommendation:

The Task Force recommends amending FAR Subpart 2.101 (Definitions of Commercial Items) to clarify
the definition of stand-alone commercial services. The Task Force recognizes that this recommended
revision would require a statutory change. [The corresponding recommendations addressing the
legislative changes have been discussed and supported in Attachment 1 of this report]. The full text of this
proposed amendment is provided below:

FAR 2.101 Definitions of Commercial 1tems.

Commercial item means —

25



245

(1) Any item, other than real property, that is of a type customarily used by the general public or by roa-
goveramental Other than Federal Government entities for purposes other than Federaf governmental purposes, and

(1) Has been sold, leased, or licensed to the general public; or
(i) Has been offered for sale, lease, or license to the general public;

(2) Any item that evolved from an item described in paragraph (1) of this definition through advances in technology
or performance and that is not yet available in the commercial marketplace, but will be available in the commercial
marketplace in time to satisfy the delivery requirements ander a Government solicitation;

(3) Any item that would satisfy a criterion expressed in paragraphs (1) or (2) of this definition, but for —
(1) Modifications of a type customarily available in the commercial marketplace; or

{ii) Minor modifications of a type not customarily available in the commercial marketplace made to meet Federal
Government requirements. Minor modifications means modifications that do not significantly alter the
nongovernmental function or essential physical characteristics of an item or component, or change the purpose of a
process. Factors to be considered in determining whether a modification is minor include the value and size of the
modification and the comparative value and size of the final product. Dollar values and percentages may be used as
guideposts, but are not conclusive evidence that a modification is minor;

(4) Any combination of items meeting the requirements of paragraphs (1), (2), (3), or (5) of this definition that are of
a type customarily combined and sold in combination to the general public;
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(6) Any item, combination of items, or service referred to in paragraphs (1) through (5) of this definition,
notwithstanding the fact that the item, combination of items, or service is transferred between or among separate
divisions, subsidiaries, or affiliates of a contractor; or

(7} A nondevelopmental item, if the procuring agency determines the item was developed exclusively at private
expense and s0ld in substantial guantities, on a competitive basis, to multiple State and local governments.
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Attachment 5 — Recommended FAR revision on Determination of Price Reasonableness

While competitive acquisition is obviously a preferred acquisition approach, practical realities clearly
indicate that in some limited circumstances commercial items and services may only be available from a
sole provider. The FAR guidance must recognize that commercial item acquisition can be either
competitive or sole source if properly justified. References to catalogue and market prices also must be
reflective of current business environment. Catalogues and price lists are not necessarily published and, in
some cases, discounting policies often are considered proprietary in commercial organizations.
Recognizing the current services acquisition realities, and the evolving legislative revisions, it is
important that FAR sections 12, 13 and 15 be updated to reflect approaches to fully assess price
reasonableness.

Rationale:;

In the current acquisition environment, the regulations need to advance the recognition of commercial
services on equal standing with commercial items. The Task Force believes that commercial items
referred to a tangible product and is clearly different than a commercial service. The Task Force
interpreted a commercial service as: a service is considered to be any “thing” or “class of procurement,”
that is not manufactured or does not require manufacturing — in other words, a service is not a tangible
product, even though the service it self may producce some tangible outcome or output. The Task Force
further felt that additional guidance would be beneficial to clarify that reasonableness can be assessed
through a variety of methods. These include competition, markets surveys of past or current contracts for
the same or similar items, and catalogues or web-based published prices.

Recommendation;

The Task Force recommended expanding the references to commercial items to include commercial
services. The guidance should provide clarity to the full range of methods for assessing the
reasonableness of prices for commercial items and services. Market survey information, including
reviews of active and past commercial contracts, could be an effective metric in validating a commercial
vendor’s pricing. Specifically, the Task Force recommended amending FAR Subpart 12.209
(Determination of Price Reasonableness) by adding references to commercial services, following the
references to commercial items in the first and second sentence. This change clearly places services on
equal footing with commercial items, and reflects the practical realities of today’s Federal acquisition
environment. This revision provides guidance on the variety of methods that could be considered in
assessing the reasonableness of commercial items or services. The full text of this proposed amendment
is provided below:

FAR 12.209 Determination of Price Reasonableness.

While the contracting officer must establish price reasonableness in accordance with FAR 13.106-3,
14.408-2, or subpart 154, as applicable, the contracting officer should be aware of custormnary comumercial
terms and conditions when pricing commercial items and services. Commercial iterns and services prices
are affected by factors that include, but are not limited to, speed of delivery, length and extent of
warranty, limitations of seller's liability, quantities ordered, length of the performance period, and specific
performance requirements. Reasonableness can be assessed in a variety of wavs including competition.
market surveys that include g revicw of past or active vendor contracts, and review of anv catalogue or
other published prices if available. The contracting officer must ensure that contract terms, conditions,
and prices are commensurate with the Government’s need.
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Attachment 6 — Recommended FAR Revision to Award and Documentation

While competitive acquisition is obviously a preferred acquisition approach, practical realities clearly
indicate that in some limited circumstances commercial items and services may be provided by a sole
provider. The FAR guidance must recognize that commercial item acquisition can be either competitive
or sole source if properly justified. Therefore, FAR Subpart 13.106.3 (Award and Documentation) must
recognize that commercial item and services acquisitions may be awarded on either a competitive, which
is the preferred approach, or on sole source basis if properly justified.

Rationale:

1t is equally important to clarify in this section of the FAR that the contracting officer can request
commercial item or service vendors to provide supporting documentation which might support the
commercial price as part of their proposal or to support negotiation. It is important that vendors dealing
with the Federal government recognize the overarching need for data that support the reasonableness of
all prices offered. This vendor obligation is particularly critical in a justified sole source acquisition of a
commercial itemn or service.

The Task Force recognizes the absolute and legitimate obligation for the Federal government to assess
and make determination regarding the reasonableness of any proposed vendor prices prior to making any
award. The proposed changes are intended to clarify this obligation. These proposed changes recognize
that in justified sole source awards further market research might be necessary to adequately judge the
reasonableness of any vendor’s proposed prices. The Task Force also believes it important to clarify that,
in today’s business environment, vendors may not have current published price list of catalogs to assist in
the assessment of reasonableness. Consistent with the other proposed amendments, the Task Force notes
that these changes should ensure that services are on equal footing with commercial items.

Recommendation:

The Task Force recommends amending FAR 13.106-3 (1) (Award and Documentation) to add language
to clarify that, in assessing the reasonableness of any proposed price, awards can be made on either a
competitive basis or through a justified sole source basis. If a sole source award is made, further market
research likely would be required. Therefore, the Task Force recommends amending paragraph (ii) of
FAR 13.106-3 to clearly establish an obligation for vendors to provide supporting information to the
contracting officer to allow the assessment of reasonableness of all proposed prices. This data could
include providing copies of current of past contracts for similar iterns. The Task Force also recommends
amending paragraph (iii) of FAR 13.106 to recognize that current price lists or published catalogs may
not be available. Finally, the Task Force recommends amending paragraph (3) of FAR 13.106-3 to
recognize comumercial services on equal standing in the regulation with commercial items.

The full text of this proposed amendment is provided below:

FAR 13.106-3 Award and documentation.

(a) Basis for award. Before making award, the contracting officer must determine that the proposed price
is fair and reasonable.

(1) Whenever possible, base price reasonableness can be achieved through competition quotations or
offers. Determining reasonableness in sole source awards reguires further market research.
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(2) If only one response is received, include a statement of price reasonableness in the contract file. The
contfracting officer may base the statement on —

(i) Market research;

(i1) Comparison of the proposed price with prices found reasonable on previous purchases including
requesting vendors provide supporting documentation of current or previous contract sales;

(iii) Current price lists, catalogs, or advertisements if available . However, inclusion of a price in a price
list, catalog, or advertisement does not, in and of itself, establish fairness and reasonableness of the price;

(iv) A comparison with similar items in a related industry;

(v) The contracting officer’s personal knowledge of the item being purchased;
(vi) Comparison to an independent Government estimate; or

(vii) Any other reasonable basis.

(3) Occasionally an item or service can be obtained only from a supplier that quotes a minimum order
price or quantity that either unreasonably exceeds stated quantity requirements or results in an
unreasonable price for the quantity required. In these instances, the contracting officer should inform the
requiring activity of all facts regarding the quotation or offer and ask it to confirm or alter its requirement.
The file shall be documented to support the final action taken.

(b) File documentation and retention. Keep documentation to a minimum. Purchasing offices shall retain
data supporting purchases (paper or electronic) to the minimum extent and duration necessary for
management review purposes (see subpart 4.8). The following illustrate the extent to which quotation or
offer information should be recorded:

(1) Oral solicitations. The contracting office should establish and maintain records of oral price quotations
in order to reflect clearly the propriety of placing the order at the price paid with the supplier concerned.
In most cases, this will consist merely of showing the names of the suppliers contacted and the prices and
other terms and conditions quoted by each.

(2) Written solicitations (see 2.101). For acquisitions not exceeding the simplified acquisition threshold,
limit written records of solicitations or offers to notes or abstracts to show prices, delivery, references to
printed price lists used, the supplier or suppliers contacted, and other pertinent data.

(3) Special situations. Include additional statements —
(1) Explaining the absence of competition if only one source is solicited and the acquisition does not
exceed the simplified acquisition threshold (does not apply to an acquisition of utility services available

from only one souice); or

(i1) Supporting the award decision if other than price-related factors were considered in selecting the
supplier.

(c) Notification. For acquisitions that do not exceed the simplified acquisition threshold and for which
automatic notification is not provided through FACNET or an electronic commerce method that employs
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widespread electronic public notice, notification to unsuccessful suppliers shall be given only if requested
or required by 5.301.

(d) Request for information. If a supplier requests information on an award that was based on factors
other than price alone, a brief explanation of the basis for the contract award decision shall be provided
(see 15.503(b)(2)).

(e) Taxpayer Identification Number. If an used, the contracting officer shall ensure that the copy of the
award docurment sent to the payment office is annotated with the contractor's Taxpayer Identification
Number (TIN) and type of organization (see 4.203), unless this information will be obtained from some
other source (e.g., centralized database). The contracting officer shall disclose to the contractor that the
TIN may be used by the Government to collect and report on any delinquent amounts arising out of the
contractor's relationship with the Government (31 U.S.C. 7701(c)(3)).
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Attachment 7 — Recommended FAR Revision on Pricing Policy

The current FAR Pricing Policy (FAR 15.403) fails to provide direction to the contracting officers that
price support may be available in other than an established catalogue price list. Consistent with the other
proposed recommendations, the FAR should reference that web-based technology has in some cases
eliminated published catalogues. Further, the guidance should reference the need to review current or
past relevant contracts to support a market price assessment.

Rationale:

It is a standard commercial practice to provide pricing information to customers, but not actual cost data.
Therefore, the FAR language related to pricing policy should provide clear guidance to contracting
officers that assessing the reasonableness of a proposed vendor’s price need not be limited to published
catalogues. As a result of the current web technology business environment, most vendors have replaced
expensive catalogue publication with company internet web pages that may provide elements that support
the obligation to assess the reasonableness of published prices. However, the Government should be able
to request vendors to provide support in the form of past or current contracts to assist the contracting
officer in performing market research and validating the reasonableness of prices offered. The FAR
pricing policy (FAR 15. 403) provides guidance to contracting officers on methods to pursue in assessing
the reasonableness of a proposed price.

Recommendation:

The Task Force recommends amending FAR 15 402 (i) to establish that vendor prices can be established
through electronic or company web pages. The FAR should be further clarified to state that the
contracting officer can assess market prices by requesting and reviewing active or previous contracts that
contain prices for similar items or services. The Task Force also recommends amending paragraph (3) of
this section to include a cross-reference to FAR 15.403-1, which provides prohibitions on obtaining cost
or pricing data.

The full text of this proposed amendment is provided below:

FAR 15.402 Pricing policy.

Contracting officers must —

(a) Purchase supplies and services from responsible sources at fair and reasonable prices. In establishing
the reasonableness of the offered prices, the contracting officer must not obtain more information than is
necessary. To the extent that cost or pricing data are not required by 15.403-4, the contracting officer
must generally use the following order of preference in determining the type of information required:

(1) No additional information from the offeror, if the price is based on adequate price competition, except
as provided by 15.403-3(b).

(2) Information other than cost or pricing data:

(i) Information related to prices (e.g., established catalog prices. electronicaliv published prices on
company web pages or market prices or from a review of active or previous contract prices for similar
items or services), relying first on information available within the Government; second, on information
obtained from sources other than the offeror; and, if necessary, on inforrnation obtained from the offeror.
When obtaining information from the offeror is necessary, unless an exception under 15.403-1(b) (1) or
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(2) applies, such information submitted by the offeror shall include, at a minimum, appropriate
information on the prices at which the same or similar items have been sold previously, adequate for
evaluating the reasonableness of the price.

(i1) Cost information, that does not meet the definition of cost or pricing data at 2.101.

(3) Cost or pricing data. Except as provided by 15.403-1 the contracting officer should use every means
available to ascertain whether a fair and reasonable price can be determined before requesting cost or
pricing data. Contracting officers must not require unnecessarily the submission of cost or pricing data,
because it leads to increased proposal preparation costs, generally extends acquisition lead time, and
consumes additional contractor and Government resources.

(b) Price each contract separately and independently and not —
(1) Use proposed price reductions under other contracts as an evaluation factor; or
(2) Consider losses or profits realized or anticipated under other contracts.

(c) Not include in a contract price any amount for a specified contingency to the extent that the contract
provides for a price adjustment based upon the occurrence of that contingency.
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Attachment 8 — Recommended Revisions to the DFARS

The Defense Federal Acquisition Regulation Suppiement (DFARS) guidance at DFAR 212.301 (f) (i)
sets forth the requirement to request “Representations and Certifications™ for all commercial itemn
acquisitions over the simplified acquisition threshold. This reference in the DFARS also should include
“services” along with commercial items. The acquisition of services now dominates discretionary
spending in the Federal government, and the DFAR should similarly recognize commercial services on
equal footing with commercial items.

Radonale:

As noted previously, the Task Force determined that commercial items may refer to a tangible product or
manufactured end item. Services also may result in products as defined below by the Task Force:

a service is considered to be any “thing,” or “class of procurement,” that is not manufactured or does
not require manufacturing - in other words, a service is not a tangible product, even though the service it
self may produce some tangible outcome or output.

Recommendation;

The Task Force recommends amending DFAR 212.301 (ii) (Solicitation provisions and contract clauses
for acquisition of commercial items) to add references to commercial services. The full text of this
proposed amendment is provided below:

DFARS 212301 Solicitation provisions and contract clauses for the acquisition of commercial
items.
(f)(i} Use one of the following provisions as prescribed in part 225:

(A) 252.225-7000, Buy American Act-~Balance of Payments Program Certificate.
(B) 252.225-7020, Trade Agreements Certificate.

(C) 252.225-7035, Buy American Act —Free Trade Agreements —Balance of Payments Program
Certificate.

(if) Use the provision at 252.212-7000, Offeror Representations and Certifications —Commercial
Items, in all solicitations for commercial items and services exceeding the simplified acquisition
threshold. If an exception to 10 U.S.C. 2410i applies to a solicitation exceeding the simplified acquisition
threshold (see 225.770-3), indicate on an addendum that “The certification in paragraph (b) of the
provision at 252.212-7000 does not apply to this solicitation.”

(iti) Use the clause at 252.212-7001, Contract Terms and Conditions Required to Implement Statutes or
Executive Orders Applicable to Defense Acquisitions of Commercial Items, in all solicitations and
contracts for commercial items, completing paragraphs (a) and (b), as appropriate.

(iv) Use the provision at 252.209-7001, Disclosure of Ownership or Control by the Government of a
Terrorist Country, as prescribed in 209.104-70(a).

(v) Use the clause at 252.232-7009, Mandatory Payment by Governmentwide Commercial Purchase
Card, as prescribed in 232.1110.

(vi) Use the clause at 252.211-7003, ltem Identification, as prescribed at 211.274-3.
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IV. ACQUISITION MANAGEMENT AND PLANNING
WORKING GROUP

A. Executive Summary

Over the last 10 years, Federal spending has shifted from primanly goods and real property to
increasingly more dollars expended for services. By 2004, spending by the Department of Defense
(DOD) for services exceeded 50% of the total DOD budget, and 75% of many civilian agency budgets.

Cormresponding to this shift in budget demographics, there also has been a shift in the contracting
mechanisms. Although indefinite delivery/indefinite quantity (ID/IQ) contracts were long reserved for
spares and support to weapons in the inventory, as a result of the 1994 Federal Acquisition Streamlining
Act (FASA) and the 1996 Clinger-Cohen Act these same mechanisms became the norm and the contract
mechanism of choice. The concept or notion of a “contract” as executed 10 or more years ago has
shifted to “orders” against base vehicles as the primary contracting norm ~ for both hardware and
services. This shifting focus likewise appears to have created a shift in how agencies approach
contracting, and the planning mechanisms used to ensure adequate controls are in place.

The working group’s iitial focus or mission was to examine the broader scope of “services” versus a
focus on Performance-based acquisition as the identifying nomenclature. This approach resulted in the
working group identifying various issues with the current Federal Acquisition Regulation’s (FAR)
treatment of services. The working group immediately recognized that the FAR is broad in scope. While
specific rules have been created based on Government purchases and practices dating back many years,
the FAR focus on goods and real property may have resulted in a culture wherein the workforce failed to
recognize the overarching FAR principle s applicable to services as well. In reviewing the FAR, and
identifying those sections covering services, the working group questioned and discussed the actual FAR
provisions and need for change.

In its review, the working group concluded that the current focus on technique, in this case “performance
based,” has the effect of shifting the attention from the “requirement,” and selecting a procurement
method based on the “requirement,” to the technique as the driver. Therefore, the working group
concluded that the focus should be shifted to “Services Acquisition™ as the primary domain or
nomenclature, with the term “performance-based” being reserved as but one mechanism or tool for
acquiring services, but not necessarily the only one. And the selection of contract approach is best based
on sound business rationale.

Furthermore, moving away from a hardware focus to a service focus still requires many of the basic
acquisition skills commonly associated with hardware acquisitions. The working group recognized that
service acquisitions can be extremely complex, and program management skills, tools and processes neec
to be applied to services acquisitions. The use of such tools as Integrated Master Pians and Integrated
Master Schedules apply equally to a weapon system, an Engineering Support Contract for multiple
functions or locations, or an Information Technology support contract. Encouraging the use of “systems
thinking and planning” would improve services acquisition.

One point noted is that the FAR does not define the term “services.” The Task Force concluded that a
service could be defined as:
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A service is considered to be any “thing“ or “class of procurement”, that is not manufactured or
does not require manufacturing, i.e. a service is not a tangible product, even though the service it
self may produce some tangible outcome or output.

While this working definition was considered critical, it was not determined to be necessary to change the
FAR to incorporate the definition. It was believed, however, that such a distinction was necessary to
disassociate the concept of physical products, and to have a point of departure for “performance based” as
a tool or mechanism and not the end result.

Many of the issues and problems discussed overlapped with the other areas identified, particularly the
“Categories of Services” and Part 37 working groups. For that reason, the issues of price reasonableness,
competition and service contracting regulations are discussed therein. The following section outlines the
initial findings of the “Acquisition Management and Planning” working group as it relates to those issues
on which the working group focused.

B. Initial Findings
In its review, the working group considered the following issues and problems:

1. Pre-award — Acguisition Planning. The Task Force concluded that the pre-award and acquisition
planning that specifically focused on services appeared to be missing and considered that the FAR’s
focus on goods, and perhaps weapon systems, created a culture that failed to recognize the differences
between those types of acquisitions and the planning required for services. The working group
determined that a discipline and skill for acquisition planning was just as necessary in service
acquisitions as in hardware and weapons acquisitions. Such issues as market research, critical
thinking about the requirement, life cycle support, and availability in the marketplace are equally
pertinent in a service acquisition.

2. Types of contracts. The working group discussed whether FAR Part 16 (Types of Contracts) coverage
was sufficient, challenging whether or not service contracts required a different pricing arrangement.
An industry norm for services is Time and Material (T&M) and Labor Hour (LH) type of pricing
arrangements. An additional point of discussion was payment terms; with the general consensus
being that milestone billing or performance-based payments may be more appropriate for service
contracts. It was determined that Part 16 coverage should be expanded to specifically address
T&M/LH, or other contract pricing arrangements, with respect to services. In addition, performance-
based as a technique more appropriately is covered in FAR Part 11 (Describing Agency Needs).

3. Award. The working group discussed the present requirements for best value, and the source
selection process, including the evaluation itself and the use of past performance information. It was
determined that not only may changes be required to the FAR but, in addition, many Service Source
Selection Guides and other supporting information may need to be revised as well to reflect a focus
on services. One challenge may be the potential emphasis on past performance as a major factor for
selection in a service environment. The Task Force concluded there has been insufficient attention
paid to a mechanism for developing past performance, although the Contract Performance
Assessment Report System (CPARS) refers to service contracting across the Government. The
CPARS information collected for hardware or weapons systems contractors focuses on schedule and
cost, metrics which may not be the best measurement for services delivery. Schedule and cost, while
important in the hardware and systems environment, are not necessarily the only or best indicator of
future performance in the service sector. Such metrics as quality of service, responsiveness to client,
in addition to cost control, may be better indicators for the service sector. In addition, it is not
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unusual to have no CPARS prepared for service contracts.  Although, the Past Performance
Retrieval System (PPIRS) was a limited initial effort to capture service sector past performance
information, its use has not been completely successful. To the extent that the source selection
authority relies on past performance as indicators, work to create credible metrics and better
application for services is required.

4. Incentives. Traditional hardware and systems contract strategies consider multiple contract incentive
structures to motivate contractors — these include cost, schedule and performance generally linked to
improving performance of the system or ensuring early delivery and reduced cost where appropriate.
However, service providers or the services sector generally will not have such finite and concrete
specification driven outcomes or performance requirements. Within the current cost and pricing
framework, Award Fee is perhaps the most applicable method for motivating performance. However,
Award Fee is subjective. When using Performance-based Acquisition, identifying the critical
outcomes required, versus improved or enhanced delivery, can be difficult. Incentives and their
application to Services requires additional work.

5. Post Award. The working group questioned whether the Defense Contract Management Agency
(DCMA) infrastructure for the Department of Defense (DOD), and if requested for the Federal
agencies, was sufficiently prepared for the oversight and administration of service contracts. Where
DCMA in recent years has focused more on contractor systems and certification of those systerns,
services and the associated contractors systems are very different. There may be little investment in
physical plants, manufacturing equipment, or quality systems, The General Accountability Office
(GAOQ) has confirmed in their review of service contracts that administration is either weak or
missing. Of 90 contracts reviewed, the report identified 26 where quality assurance was either
lacking or completely absent with no personnel assigned to administer the contract. It is likewise this
apparent lack of oversight that caused Congress to enact for DOD service contracts a requirement to
create a management structure similar to that for major weapons systems (see Section 801of the
Fiscal Year 2003 National Defense Authorization Act, PL 107-107). Each of the military
departments have implemented this provision using different management models.

6. Professional vs. Non-professional The working group considered that in the field of services the
distinction between professional and non-professional is blurring as technology has altered the
specific service being provided and the manner performed. The distinction between the Davis Bacon,
Walsh-Healy, and Service Contract Acts, although necessary when formed, may no longer be
pertinent. No additional recommendations were considered, except that certain legislative
requirements will most likely not be changed (e.g., the Service Contract Act or the Davis Bacon Act).
Additional research and/or study is required to determine if these statutes are still pertinent, or how
they may be updated, in the context of today’s environment.

As the working group struggled through a “definition of services,” it became fairly clear that one issue
predominates, especially for the Congress — the determination of “fair and reasonable™ as it relates to the
pricing of service contracts. It was recognized that the Congress and the Federal agencies rightfully are
concerned with the Government receiving a fair and reasonable price. This issue was discussed and
coordinated with the “Categories of Services” working group for resofution.

C. Recommendations
In order to gather more definitive information and data regarding industry tools and techniques for buying

services, the working group distributed a questionnaire to the membership of the respective industry
associations. It is not known whether it was due to the timing of the questionnaire (in December, before
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the holidays) or the wording of the questions, but the response to the survey was very limited. Therefore,
the survey and its results cannot be considered with any statistical validity. The Task Force believes that
a questionnaire to industry has merit, for the Government and Congress, in assessing true commercial
industry practices. It is recommended that the questionnaire be refined, perhaps by the Acquisition
Advisory Panel, and issued again to gather additional data and information on industry practices in
acquiring services. The Task Force survey is found in Attachment 9.

The Task Force concluded that “performance-based” was a too! or technique, not an end result in, and of,
itself. However, it also noted that industry and Government program managers may need increased
awareness of the advantages in using a performance-based approach. Attachment 10 outlines the benefit:
for both industry and Government. It is recommended that these be issued by Federal agencies to both
project and contracts personnel as a guide for both Government and industry, and to encourage both
parties to explore a greater reliance on the use of performance-based as a tool, regardiess of the item
being procured. This will further emphasize the critical relationship between requirements/project
personnel and contract offices. It is further recommended that FAR Part 37.6 be moved to Part 11
(Describing Agency Needs) — retitled “Performance Based Acquisition” — and made applicable to all
requirements” descriptions. Performnance-based is a technique or tool that can apply to all procurements,
whether for supplies or services, that merit a statement of work or statement of objectives.

While the Task Force determined that no legislative changes were required, it did conclude that more
focus on the term “services” would enhance and support the FAR and the procurement/project
management community. For example, FAR Part 7 (Acquisition Planning) provides an outline for an
Acquisition Plan. Throughout that document are references to products or systems. Acquisition plans are
roadmaps for the acquisition, and provide a valuable tool to ensure that all elements of the requirements
are addressed in the acquisition. Enhancing this outline or creating a new one for services would improve
the buying process. Attachment 11 addresses recommended changes to the FAR requirements on
Acquisition Planning. In addition, questions remain on the application of FAR Part 7 to procurements
accomplished under FAR Part 8 (Required Sources of Supplies and Services) or 13 (Simplified
Acquisition Procedures). The Task Force would suggest that the concept of acquisition planning should
apply across all acquisitions based on doilar value, including FAR Parts 8, 12 and 13.

A similar issue involves FAR Part 15 (Contracting by Negotiation), where the Task Force recommends
adding the word “services” to several sections to further emphasize the importance of applying FAR Part
15 principles to service contracting. Artachment 12 outlines the Task Force’s recommended minor
revisions to this Part.

While not making any specific recommendations on the education and training of the acquisition
workforce, the Task Force likewise discussed and debated the “culture change” required within the
acquisition community. It is recognized that better integration is necessary between the requirements and
contracting domains. Reinforcing this integration and ensuring better education/training within both
domains is critical to improving the acquisition process for both hardware/systems and services. The
contracting domain cannot fix requirement’s issues or problems. Changing this culture to recognize the
underlying uncertainty in “requirements” definition, and the complexity associated with subsequent
contract strategies, remains a challenge. Inherent in any “culture change” is also the associated
management structures and reward systems to encourage appropriate and reasonable risk to achieve
successful outcomes.
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Attachment 9 ~ Survey on Performance-based Acquisition

Industry Questions on Performance-based Acquisition approaches:

1. Briefly describe your company’s approach to the acquisition or contracting for services?

2. What type of contract does your company use when purchasing commercial services?

3. Given a Government preference for a “performance-based approach to contracting for services”,
please identify your perceived technical and contractual risks with a performance-based approach?

4. If your company operates both in the Government and commercial market place, please describe how
your company purchases commercial goods and services from your suppliers as opposed to the
Government?

5. 'What are the top three factors that you focus on to improve supplier performance?

6. Please describe your internal measures of effectiveness to assess supplier performance.

7. 'What would you recommend to the Government to improve or encourage enhanced use of the
performance-based contracting approach for service requirements?
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Artachment 10 — Synopsis of Benefits of Performance Based Acquisition

SELLING PBA TO GOVERNMENT PROGRAM MANAGERS
(AND THEIR CONTRACTOR COUNTERPARTS)

Persuading Government program managers to “buy into” performance based acquisition (PBA) takes
more than fiat. They need to know the tangible benefits to both parties; as well as the unique risks of
PBA to both parties. Benefits and risks also are metrics, for PBA works best when both parties fully
realize the potential benefits and effectively mitigate the potential risks. A related question is whether
guidance in regulation and other sources promotes or impedes the ability of the parties to maximize
benefits and mitigate risks.

1. Potential Benefits for the Govemnment Program Manager.

You pay only for the performance that you get This is of great value for commercial services that
are continuously performed, such as janitorial services, when rework is meaningless because the
service is repetitively performed — leaving the Government with the choice of either paying in full
or terminating for default. Performance-based contracts ofien include “tables of deductions,”
which are a form of “liquidated damages” that allows the Government to reduce pay when
performance does not meet standards.

You shift liability for performance from the Government to the contractor. When the Government
uses “how to” specifications, those specifications come with an implied warranty; as long as the
contractor complies with the specs, the contractor is not liable for performance problems.

You may obtain better competition. “How to” specifications restrict competition to those firms
which are willing and able to meet those specifications — that is, to do it your way. The further
the “how to” specifications vary from commercial norms, the fewer the contractors able and
willing to meet them — often the only competitor is the incumbent. The use of output oriented
requirements also allows the potential offerors more flexibility in proposing differing approaches.
These different approaches can become the discriminators in source selections.

You permit consideration of all potential commercial solutions. The authors of “how to”
specifications often lock themselves into a single technical solution — usually the tried and true
approach last acquired; thus denying themselves the opportunity to benefit from advances in the
commercial state of the art and the opportunity to compete solutions rather than the contractor’s
ability to conform to fast year’s solution.

You benefit from the expertise of the entire supply chain. “How to” specifications are “flow
down” specifications, thus squandering the often considerable performance expertise of firms on
the lowest rungs of the supply chain.

You improve probability of satisfying the end user’s actual need. Contracts with tight “how to”
specifications focus on compliance with specifications rather than on satisfying the Government’s
actual needs. The result is often suboptimal performance from the perspective of the intended
beneficiaries of the service. Also with tight “how t0” specifications the post award oversight
process becomes more bureaucratic since the flexibility to make changes in methods of
performance is more difficult. The use of performance requirements permits greater
opportunities to improve the outputs and objectives of the acquisition.

You reduce Government quality assurance overhead. In services contracts, “how to”
specifications ordinarily take the form of methods — this, step by step, is how the Government
expects the contractor to perform. This translates into monitoring the contractor’s performance
every step of the way, in terms of whether or not its employees are performing exactly as dictated
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by the contract. In performance-based acquisitions, the contractor has to worry about supervising
the workers; the Government worries only about outcomes — whether or not performance targets
were attained.

2. Potential Risks for the Government Program Manager.

The risk of selecting the wrong technical solution from the wrong contractor. “How to”
specifications put all the competitors on the same playing field, with the only source selection
question being: Which contractor is going to provide the effort at the lowest cost, which reduces
the opportunities to make best value decisions and trade-off of costs for better performance.
When the competition is performance-based, the question is which of the proposed technical
solutions is most likely to succeed in accomplishing the Government’s objectives — this in
addition to the question of whether the contractor offering the most promising solution actually
has the wherewithal to deliver the solution promsed. The more non-commercial the service, the
harder these questions become. When the competition is based on Statements of Objectives, the
source selection challenge is even more daunting, because now you are evaluating competing
statements of work and quality assurance surveillance plans against one another even for like
technical solutions. The more varied the technical solutions, the more difficult for the
Government to find the expertise to compare one against the other.

Greater likelihood of mistakes in estimating the costs of performance. Generally, it is relatively
easy to estimate the degree and type of effort required to perform against a “how to”
specification. It is harder when the two parties are both estimating the cost of attaining
performance standards without benefit of knowing exactly how the work is to be performed. The
less commercial the service being acquired, the greater the risk of mistakes in estimating the
effort required to perform.

The possibility that the costs and lead-time of trade-off analyses may outweigh benefits of
performance-based contracting. When competing solutions, you have to weigh and evaluate the
cost effectiveness of each competing solution, in terms of satisfying the performance targets. The
more varied the competing technical solutions, the more difficult and time-consuming the trade-
off analysis. On larger, more complex acquisitions, this may stretch the lead time for award by
months.

The challenge of writing objectively measurable, reliable, valid, and commercially practicable
performance parameters. The Achilles heels of performance-based contracting are the
performance targets; the standards for measuring attainment of performance, and the methods and
processes used in the post award performance phase. If the performance parameters are vague,
invalid in terms of representing the Government’s actual need, or verge on the impossible, it will
be hard to hold the contractor accountable for its performance. Most disputes are over the
meaning of the words that describe the performance.

3. Potential Benefits for Contractors

Greater flexibility in accomplishing Government objectives. Not being locked into a “how to”
means that the contractor is free to employ whatever approach it deems best.

Greater opportunities to profit from intellectual capital and past investments. If the Government
dictates a performance that varies in methods, equipment, and the like from the contractor’s
commercial norms, the contractor has to reinvest and take the risks associated with debugging
changes in its methods and practices.

Greater opportunities to profit from the expertise of the entire supply chain . This in fact has
proven to be the most valuable benefit of the introduction of supply chain management.
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Corporate America has in large measure shifted from flow-down of design specs to flow-up of
design expertise; the results have been astounding in terms of reducing production lead-times;
slashing costs, and improving quality.

4. Potential Risks for Contractors

Greater liability for performance; the flip side of the shift in liability for performance problems
from the Government designers to the contractor’s designers.

Greater financial risks due to the preference for firm fixed price contracts. To the extent that the
Government insists on firm fixed price compensation arrangements, there is greater risk to the
contractors especially when the service to be performed is not commercial.

Increases in proposal risks since the offeror has to be more imaginative in their proposed
approaches and not simply proposing to a consistent solution set.

Uncertainties about procedures and criteria for reducing pay. Contractors have to worry about
deductions for poor performance, worries exacerbated when the performance standards are vague,
ambiguous, comunercially impracticable, or not prior itized. This risk grows geometrically with
the number of metrics. It may become difficult to determine where to focus managenal attention
and contractor resources when chasing too many will-0’-the-wisps.

Uncertainties about procedures and criteria for award fee or other incentives. Contractors canno
bank on reward when award criteria are vague, ambiguous, commercially impracticable, or not
prioritized. As with deductions, this risk grows geometrically with the number of metrics.
Focusing managerial attention and contractor resources again may be difficult to achieve.

The magnitude of these risks for the contractor is often related at least in part to the contractor’s past
experience in providing the service. When a contractor can offer a work design that has proven to be a
winner in commercial markets, the risk is less and prospects for successful performance and maximizing
the award criteria are greatest. When the service is noncommercial, there is a correspondingly higher risk
of both technical and financial failure in meeting performance parameters at a price that yields a
reasonable profit, or otherwise contributes to the financial goals of the business entity.

From the standpoint of the Government, the greater the uncertainty for the contractors, the less likely that
the best contractors will even bid or submit a reasonable price (since the price has to be high enough to
offset perceived monetary risks).

In short, performance-based contracting is no panacea. The contracting officer must take the time to
weigh the benefits and mitigate the risks to both parties. However, when the acquisitions are planned,
conducted and monitored correctly, the benefits to the Government outweigh the risks.

42



262

Attachment 11 — Recommended Revisions to FAR Part 7 (Acquisition Planning and Service
Contracting)

FAR Part 7 (Acquisition Planning) provides an outline for an Acquisition Plan. Throughout that
document are references to products or systems. Acquisition plans are roadmaps for the acquisition, and
provide a valuable tool to ensure that all elements of the requirements are addressed in the acquisition.
Enhancing this outline or creating a new one for services would improve the buying process. The Task
Force’s recommendations are highlighted in red in the appropriate text.

Recommendatign:

FAR Part 7
“Order” means an order placed under a—

(1) Federal Supply Schedule contract; or
(2) Task-order contract or delivery-order contract awarded by another agency, (fe5-e.2.,
Governmentwide acquisition contract or multi-agency contract).

7.102 Policy.
(a) Agencies shall perform acquisition planning and conduct market research (see Part 10) for all

acquisitions in order to promote and provide for—

(1) Acquisition of commercial items or, to the extent that commercial items/services suitable to meet
the agency’s needs are not available, nondevelopmental items, to the maximum extent practicable
(10 U.S.C. 2377 and 41 U.S.C. 251, et seq.); and

(2) Full and open competition (see Part 6) or, when full and open competition is not required in
accordance with Part 6, to obtain competition to the maximum extent practicable, with due regard to the
nature of the supplies or services to be acquired (10 U.S.C. 2301(a)(5) and 41 U.S.C. 253a(a)(1)).

(3) Acquisition of services whether commercial or unigue to satisfy and agency mission,
requirement. or need.

(b) This planning shall integrate the efforts of all personnel responsible for significant aspects of the
acquisition. The purpose of this planning is to ensure that the Government meets its needs in the most
effective, economical, and timely manner. Agencies that have a detailed acquisition planning system in
place that generally meets the requirements of 7.104 and 7.105 need not revise their system to specifically
meet all of these requirements.

(a) Acquisition background and objectives—

(1) Statement of need. Introduce the plan by a brief statement of need. Summarize the technical and
contractual history of the acquisition. Discuss feasible acquisition alternatives, the impact of prior
acquisitions on those altematives, and any related in-house effort. If services are being acquired, describe
the nature of the service, the underlving requirement generatin ¢ the need and the availability of the

service in the commercial market place.
(2) Applicable conditions. State all significant conditions affecting the acquisition, such as—
(1) Requirements for compatibility with existing or future systems or programs _if intended

agquisition is hardware related: and
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(i1) Any known cost, schedule, and capability or performance constraints, whether hardware or
services.
(iti) Whether the services to be acquired are of a non-recurring or recurring nature. If the services

are of a recurring nature, describe the previous history and previous acquisition history,
(3) Cost. Set forth the established cost goals for the acquisition and the rationale supporting them,

and discuss related cost concepts to be employed, including, as appropriate, the following items:

(i) Life-cycle cost. Discuss how life-cycle cost will be considered. If it is not used, explain why. If
appropriate, discuss the cost mode! used to develop life-cycle-cost estimates.

(ii) Design-to-cost. Describe the design-to-cost objective(s) and underlying assumptions,
including the rationale for quantity, learning-curve, and economic adjustment factors. Describe how
objectives are to be applied, tracked, and enforced. Indicate specific related solicitation and contractual

requirements to be imposed.

(iii) Application of should -cost. Describe the application of should-cost analysis to the acquisition
(see 15.407-4).

(iv) Service Costs. Describe the manner and method for estimating the anticipated acquisition
cost related to the service being acquired. If costs are based on hourlv rates. describe the underlvine rate
methodology. i.e. Department of Labor. Commercial jtems.

(4) Capability or performance. Specify the required capabilities or performance characteristics of
the supplies and/or services or the performance standards of the services being acquired and state how
they are related to the need.

(5) Delivery or performance-period requirements. Describe the basis for establishing delivery or
performance-period requirernents (see Subpart 11.4). Explain and provide reasons for any urgency if it
results in concurrency of development and production or constitutes justification for not providing for full
and open competition. Explain the delivery or performance period for the contemplated services.

(6) Trade-offs. Discuss the expected consequences of trade-offs among the various cost, capability
or performance, and schedule goals.

(7) Risks, Discuss technical, cost, and schedule risks and describe what efforts are planned or
underway to reduce risk and the consequences of failure to achieve goals. If concurrency of development
and production is planned, discuss its effects on cost and schedule risks. Discuss the technical. cost, and
schedule risk associated with the contemplated services to be acquired. If the services are research and
development, describe anv technical risk in performing the contemplated effort.

(8) Acquisition streamlining. If specifically designated by the requining agency as a program or
servic e acquisition subject to acquisition streamlining, discuss plans and procedures to—

(1) Encourage industry participation by using draft solicitations, presolicitation conferences, and
other means of stimulating industry involvement during design and devebpment, or ip acquiring services
in recommending the most appropriate application and tailoring of contract requirements;

(ii) Select and tailor only the necessary and cost-effective requirements; and

(ii1) State the timeframe for identifying which of those specifications and standards, originally
provided for guidance only, shall become mandatory.

(b) Plan of action—

(1) Sources. Indicate the prospective sources of supplies or services that can meet the need. Consider

required sources of supplies or services (see Part 8) and sources identifiable through databases including
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the Govenmentwide database of contracts and other procurement instruments intended for use by
multiple agencies available at www.contractdirectory.gov. Include consideration of small business,
veteran-owned small business, service-disabled veteran-owned small business, HUBZone small business,
small disadvantaged business, and women-owned small business concerns (see Part 19), and the impact of
any bundling that might affect their participation in the acquisition (see 7.107) (15 U.S.C. 644(e)). When
the proposed acquisition strategy involves bundling, identify the incumbent contractors and contracts
affected by the bundling. Address the extent and results of the market research and indicate their impact
on the various elements of the plan (see Part 10).

(2) Competition.

(1) Describe how competition will be sought, promoted, and sustained throughout the course of
the acquisition. If full and open competition is not contemplated, cite the authority in 6.302, discuss the
basis for the application of that authority, identify the source(s), and discuss why full and open
competition cannot be obtained.

(i1) Identify the major components or subsystems. Discuss component breakout plans relative to
these major components or subsystems. Describe how competition will be sought, promoted, and
sustained for these components or subsystems. (Not required for service acquisition)

(iii) Describe how competition will be sought, promoted, and sustained for spares and repair
parts, or for services. Identify the key logistic and service milestones, such as technical data delivery
schedules and acquisition method coding conferences, or preferred source/supplier efforts, that affect
competition. If the services are of a recurring nature, describe how competition will be sustained and

promoted over the life of the services.

(iv) When effective subcontract competition is both feasible and desirable, describe how such
subcontract competition will be sought, promoted, and sustained throughout the course of the acquisition.
Identify any known barriers to increasing subcontract competition and address how to overcome them.

(3) Source-selection procedures. Discuss the source-selection procedures for the acquisition,
including the timing for submission and evaluation of proposals, and the relationship of evaluation factors
to the attainment of the acquisition objectives or requirement objectives (see Subpart 15.3).

(4) Acquisition considerations.

For each contract contemplated, discuss contract type selection (see Part 16); use of multiyear
contracting, options, or other special contracting methods (see Part 17); any special clauses, special
solicitation provisions, or FAR deviations required (see Subpart 1.4); whether sealed bidding or
negotiation will be used and why; whether equipment will be acquired by lease or purchase (see
Subpart 7.4) and why; and any other contracting considerations. Provide rationale if a performance-based
contract will not be used or if a performance-based contract for services is contemplated on other than a
firm fixed price basis (see 37.102(a) and 16.505(a)(3)). Discuss the need for commercial item/service
pricing methods. Discuss anv contemplated organizational conflict of interest concems. (9.5) Discuss
unique term5 and conditions conteinplated and explain whv required. The use of non-standard terms and

conditions should be minimized.
(it) For each order contemplated, discuss—
(A) For information technology acquisitions, how the capital planning and investment contro!
requirements of 40 U.S.C. 1422 and OMB Circular A-130 will be met (see 7.103(t) and Part 39); and
(B) Why this action benefits the Government, such as when—
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(1) The agency can accomplish its mission more efficiently and effectively (e.g., take
advantage of the servicing agency’s specialized expertise; or gain access to contractors with needed
expertise); or

(2) Ordering through an indefinite defivery contract facilitates access to small business
concerns, including small disadvantaged business concerns, 8(a) contractors, women-owned smal}
business concerns, HUBZone small business concerns, veteran-owned small business concerns, or
service-disabled veteran-owned small business concemns.

(5) Budgeting and funding. Include budget estimates, explain how they were derived, and discuss
the schedule for obtaining adequate funds at the time they are required (see Subpart 32.7).

(6) Product or service descriptions. Explain the choice of product or service description types
(including performance-based contracting descriptions) to be used in the acquisition. Explain the tvpe of
service and how performance based approaches will be used.

(7) Priorities, allocations, and allotments. When urgency of the requirement dictates a particularly
short delivery or performance schedule, certain priorities may apply. If so, specify the method for
obtaining and using priorities, allocations, and allotments, and the reasons for them (see Subpart 11.6).

(8) Contractor versus Government performance. Address the consideration given to OMB
Circular No. A-76 (see Subpart 7.3).

(9) Inherently governmental functions. Address the consideration given to OFPP Policy Letter 92-1
(see Subpart 7.5).

(10) Management information requirements. Discuss, as appropriate, what management system will
be used by the Government to monitor the contractor’s effort.

(11) Make or buy. Discuss any consideration given to make-or-buy programs (see 15.407-2).

(12) Test and evaluation. To the extent applicable, describe the test program of the contractor and
the Government. Describe the test program for each major phase of a2 major system acquisition. If
concurrency is planned, discuss the extent of testing to be accomplished before production release. (Mav
not be reguired for services)

(13) Logistics considerations {Not required for services) Describe—

(i) The assumptions determining contractor or agency support, both initially and over the life of
the acquisition, including consideration of contractor or agency maintenance and servicing (see
Subpart 7.3) and distribution of commercial items;

(ii) The reliability, maintainability, and quality assurance requirements, including any planned use
of warranties (see Part 46); (iii) The requirements for contractor data (including repurchase data) and data
rights, their estimated cost, and the use to be made of the data (see Part 27); and

(iv) Standardization concepts, including the necessity to designate, in accordance with agency
procedures, technical equipment as “standard” so that future purchases of the equipment can be made
from the same manufacturing source.

{14) Services. Describe any unique conditions associated with the services beiny acquired.
Describe conditions under which the service will be delivered. and administered.

-49-(15) Government-furnished property . Indicate any property to be furnished to contractors,
including material and facilities, and discuss any associated considerations, such as its avaiability or the
schedule for its acquisition (see Part 45).
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@5) (16) Government-furnished information. Discuss any Government information, such as
manuals, drawings, and test data, to be provided to prospective offerors and contractors.

€6) (17) Environmental and energy conservation objectives. Discuss all applicable environmental
and energy conservation objectives associated with the acquisition (see Part 23), the applicability of an
environmental assessment or environmental impact statement (see 40 CFR 1502), the proposed resolutior
of environmental issues, and any environmentally-related requirements to be included in solicitations and
contracts.

@B (18) Security considerations. For acquisitions dealing with classified matters, discuss how
adequate security will be established, maintained, and monitored (see Subpart 4.4).

&8) (19) Contract administration.. Describe how the contract will be administered and identify the
personnel or activity performing the administration. In contracts for services, include how inspection and
acceptance corresponding to the work statement’s performance criteria will be enforced. Idenify the
specific methodologv or technique for ensurine that services are delivered in accordance with the

specified outcomes. For large service acquisitions or high dollar value service acquisitions identify the
methods and techniques for program oversight and how such oversight will be maintained throughout the

performance period,
@9) (20) Other considerations. Discuss, as applicable, standardization concepts, the industrial

readiness program, the Defense Production Act, the Occupational Safety and Health Act, foreign sales
implications, and any other matters germane to the plan not covered elsewhere.

€20y (21) Milestones for the acquisition cycle. Address the following steps and any others
appropriate:

Acquisition plan approval.

Staternent of work.

Specifications.

Data requirements.

Completion of acquisition-package preparation.
Purchase request.

Justification and approval for other than full and open competition where applicable and/or any
required D&F approval.

Issuance of synopsis.

Issuance of solicitation.

Evaluation of proposals, audits, and field reports.
Beginning and completion of negotiations.
Contract preparation, review, and clearance.
Contract award.

1 (22) Identification of participants in acquisition plan preparation. List the individuals who
participated in preparing the acquisition plan, giving contact information for each,

7.106 _Additienal requirements for major systems.

(a) In planning for the solicitation of a major system (see Part 34) development contract, planners shall
consider requiring offerors to include, in their offers, proposais to incorporate in the design of a major
systerm—
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(1) Items which are currently available within the supply system of the agency responsible for the
major system, available elsewhere in the national supply system, or commercially available from more
than one source; and

(2) Items which the Government will be able to acquire competitively in the future if they are likely
to be needed in substantial quantities during the system’s service life.

(b) In planning for the solicitation of a major system (see Part 34) production contract, planners shall
consider requiring offerors to include, in their offers, proposals identifying opportunities to assure that the
Government will be able to obtain, on a competitive basis, items acquired in connection with the system
that are likely to be acquired in substantial quantities during the service life of the system. Proposals
submitted in response to such requirements may include the following:

(1) Proposals to provide the Government the right to use technical data to be provided under the
contract for competitive future acquisitions, together with the cost to the Govermment, if any, of acquiring
such technical data and the right to use such data.

(2) Proposals for the qualification or development of multiple sources of supply for competitive
future acquisitions.

(c) In determining whether to apply paragraphs (a) and (b) of this section, planners shall consider the
purposes for which the system is being acquired and the technology necessary to meet the system’s
required capabilities. If such proposais are required, the contracting officer shall consider them in
evaluating competing offers. In noncompetitive awards, the factors in paragraphs (a) and (b) of this
section, may be considered by the contracting officer as objectives in negotiating the contract.
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Attachment 12 — Recommended minor revisions to FAR Part 15 (Contracting by
Negotiation}

Consistent with its overall review, the Task Force recornmends several sections in FAR Part 15
{Contracting by Negotiation) be revised to include the word “services,” or other changes made, in order tc
ensure the proper focus on service contracting when using FAR Part 15. The Task Force’s
recommendations are highlighted in red in the appropriate text.

Recommendation:

15.203 Requests for proposals.
(e) Letter RFPs may be used in sole source acquisitions and other appropriate circumstances. Use of a

letter RFP does not relieve the contracting officer from complying with other FAR requirements. Letter
RFPs should be as complete as possible and, at 2 minimum, should contain the following:

(1) RFP number and date;

(2) Name, address (including electronic address and facsimile address, if appropriate), and telephone
number of the contracting officer;

(3) Type of contract contemplated;

(4) Quantity, description, and required delivery dates for the item or servic es;

(5) Applicable certifications and representations;

(6) Anticipated contract terms and conditions;

(7) Instructions to offerors and evaluation criteria for other than sole source actions;

(8) Proposal due date and time; and

(9) Other relevant information; e.g., incentives, variations in delivery schedule, cost proposal support, and
data requirements.

15.209 Solicitation provisions and contract clauses.

(b)(1) The contracting officer shall insert the clause at 52.215-2, Audit and Records-Negotiation (10
U.S.C. 2313, 41 U.S.C. 254d, and OMB Circular No. A-133), in solicitations and contracts except those
for—

(1) Acquisitions not exceeding the simplified acquisition threshold;

(ii) The acquisition of utility services at rates not exceeding those established to apply uniformly to the
general public, plus any applicable reasonable connection charge; or

(iii) The acquisition of commercial items and services exempted under 15.403-1.

15.302 Source selection objective.
The objective of source selection is to sekct the proposal that represents the best value to the

Government,

15,402 Pricing policy.

Contracting officers must—

(a) Purchase supplies and services from responsible sources at fair and reasonable prices. {See FAR
12.209 for Price Reasonableness for Commercial items and services). In establishing the reasonableness
of the offered prices, the contracting officer must not obtain more information than is necessary. To the
extent that cost or pricing data are not required by 15.403-4, the contracting officer must generally use the
following order of preference in determining the type of information required:

(1) No additional information from the offeror, if the price is based on adequate price competition, except
as provided by 15.403-3(b).

(2) Information other than cost or pricing data:

(i) Information related to prices (e.g., established catalog prices. electronicallv published prices on
company web pages or market prices or from a review of active or previous contract prices for similar
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iters or services), relying first on information available within the Government; second, on information
obtained from sources other than the offeror; and, if necessary, on information obtained from the offeror.
When obtaining information from the offeror is necessary, unless an exception under 15.403-1(b)(1) or
(2) applies, such information submitted by the offeror shall include, at a minimum, appropriate
information on the prices at which the same or similar items have been sold previously, adequate for
evaluating the reasonableness of the price.

(ii) Cost information, that does not meet the definition of cost or pricing data at 2.101.

(3) Cost or pricing data . Except a provided by 15.403-1 The contracting officer should use every means
available to ascertain whether a fair and reasonable price can be determined before requesting cost or
pricing data. Contracting officers must not require unnecessarily the submission of cost or pricing data,
because it leads to increased proposal preparation costs, generally extends acquisition lead time, and
consumes additional contractor and Government resources.

15.403-1 Prohibition on obtaining cost or pricing data (10 U.S.C. 2306a and 41 U.S.C. 254b).

(b) Exceptions o cost or pricing data requirements. The contracting officer shall not require submission
of cost or pricing data to support any action (contracts, subcontracts, or modifications) (but may require
information other than cost or pricing data to support a determination of price reasonableness or cost
realism)-—

(1) When the contracting officer determines that prices agreed upon are based on adequate price
competition (see standards in paragraph (c)(1) of this subsection);

(2) When the contracting officer determines that prices agreed upon are based on prices set by law or
regulation (see standards in paragraph (c)(2) of this subsection);

(3) When a commercial itern of service is being acquired (see standards in paragraph (c)(3) of this
subsection);

(4) When a waiver has been granted (see standards in paragraph (c)(4) of this subsection); or

(5) When modifying a contract or subcontract for commercial items or services (see standards in
paragraph (c)(3) of this subsection).

(B) The determination that the proposed price is based on adequate price competition, is reasonable, and
is approved at a level above the contracting officer; or

(iii) Price analysis clearly demonstrates that the proposed price is reasonable in comparison with current
or recent prices for the same or similar items or services, adjusted to reflect changes in market conditions,
economic conditions, quantities, or terms and conditions under contracts that resulted from adequate price
competition.

15.404-1 Proposal analysis techniques.

(2) The Government may use various cost analysis techniques and procedures to ensure a fair and
reasonable price, given the circumstances of the acquisition. Such techniques and procedures include the
following:

(iif) Comparison of costs proposed by the offeror for individual cost elements with—

(A) Actual costs previously incurred by the same offeror;

(B) Previous cost estimates from the offeror or from other offerors for the same or similar items or

Services;
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MULTI-AGENCY CONTRACTING VEHICLES
WORKING GROUP
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V. MULTI-AGENCY CONTRACTING VEHICLES WORKING GROUP

A. Executive Summary

Contracting through the Federal Supply Schedules (FSS) managed by the General Services
Administration (GSA) remains an extremely desirable and productive approach for fulfilling Federal
agency requirements. The Schedules provile streamlined acquisition methods that provide Federal
buyers broad flexibility to engage in best value service contracting. Recent changes to FAR Subpart 8.4
(Federal Supply Schedules) provide Federal buyers and sellers with clear guidance on the ground rules
governing placing Schedule orders, and should serve to eliminate much of the confusion that previously
surrounded the ordering process.

Starting from this perspective, the working group chose to focus on the GSA Schedules. A number of
recommendations are made that are intended to further enhance the productivity of GSA Schedule
contracts for services acquisitions. These recommendations improve the utility of Schedule contracts by
providing increased transparency in the Government’s proposed requirements (thereby promoting
competition), process improvements and additional acquisition tools to make it easier for customers to use
the Schedules, and greater training and awareness regarding the appropriate uses of Schedule contracts.

In addition, these recommendations seek to change the current perception within the acquisition
community, particularly for the Department of Defense (DOD), that Schedule contracts are not preferred
contract vehicles. GSA and DOD have a great deal invested in the success of the Schedule program.
Historically, DOD has been the largest user of Schedule contracts. The Task Force urges these two
agencies to continue a constructive dialogue for ensuring that the Schedules continue to support DOD’s
procurement needs, and that DOD buyers have the ability or discretion to access these contracts under
appropriate circumstances.

B. Initial Findings
In undertaking its review, the working group began with the following questions and considerations:

What is good about the current state of Schedule contracting?

What is bad or problematic about the current state of Schedule contracting?

What is the source of problems in the current Schedule environment?

How can transparency be improved in GSA Task Order Placement?

What structural changes, if any, should be made to the Schedules Program?

What improvements need to be made in the Acquisition Tools?

How should the problem of “revolving” reforms be address?

Does an agency’s use of an FSS contract or an external GWAC present unique problems or
issues that would not arise under a “home grown” multiple award indefinite delivery
indefinite quantity (IDIQ) contract?

What new developments might be affecting agency (particularly DOD) use of GSA
Schedules and Govemment-wide Acquisition Contracts (GWACs)?

A VRN N VL NN

AN

C. Recommendations:

The Task Force believes the recommendations outlined below will improve Federal service contracting,
and assist all Federal agencies to maximize the clear and unique benefits afforded by Schedule contracts.
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1. Enhancernents to E-Buy. Enhancements to e-Buy and the use of e-Buy would enable GSA to better
serve Federal buyers and would promote greater transparency, and therefore competition, in the
placement of GSA orders.

s ¢-Buy is currently capable of transmitting Schedule opportunities across multiple SINs and
schedules. By transmitting opportunities across schedules or schedule SINs, more vendors will
become aware of opportunities, which in turn should enhance competition. It also would allow
vendors to anticipate contract scope concems, and propose solutions involving alternative or
multiple schedule vehicles. There appears, however, to be a lack of awareness within the agency
buying community of these capabilities. To address this problem, the Task Force recommends
that the acquisition community request from GSA comprehensive e-Buy training to familiarize
itself with these capabilities. This would enable agency buyers to utilize e-Buy in a manner that
provides greater transparency and minimize concems regarding out of scope contracting.

* At the same time, GSA should communicate to the GSA vendor community that opportunities are
not necessarily confined to one Schedule vehicle and that vendors are encouraged to offer
solutions that may offer altemative or additional Schedule vendors from the vehicles (if any)
identified in the Government’s solicitation

* Agency buyers frequently express frustration with having to enter procurement data into muitiple
databases when utilizing Schedule vehicles. First, the data must be entered into e-Buy. Then it
must be entered in the unique procurement data base maintained by the various service branches
or buying activities. An elegant solution to this process would be to incorporate into e-Buy a
capability to “punch out” procurement data entered into e-Buy directly into the customer
database.

* Buying agencies are collecting “spend analysis” and other data on the effectiveness of other
agency contracting vehicles. This data should be required to be available for future evaluation to
enable agencies’ ability to assess the efficacy of other agency contract vehicles. Because the
obligation to collect this data may become an obstacle to use of GSA Schedule vehicles, it would
be desirable to incorporate into e-Buy the capability to generate the kinds of data agencies seek to
collect and evaluate. GSA cannot, however, determine for the agencies the types of data to
collect. The Task Force, therefore, recommends that the agencies be encouraged to reach out to
GSA for assistance in identifying the types of data to be collected to enable GSA to support
customer requirements to collect and analyze post performance contract data.

* An enhanced e-Buy capable of fulfilling the objectives descnbed above would greatly assist DOD
buyers in complying with the requirements of the October 29, 2004 DOD Policy Memorandum
regarding the “Use of Non-DOD contracts.”

2. Categorization of Services. The issue of service categories as presented on the various schedule
vehicles was repeatedly cited as a source of confusion in the discussions. In particular, a concern was
expressed that the present organization of services on the various services Schedules contributed to
confusion regarding contract scope issues. As a preliminary step to addressing this concem, the Task
Force recommends that GSA examine the service categorization that are needed to support various
approaches (particularly those being used by DOD) for procuring services in the future.

3. Distinguishing “Assisted”’(third Party) Procurement from *“Unassisted” (Requiring agency)
Procurement. There continues to be some confusion in the difference between “assisted” and “non-
assisted” or direct procurement. Assisted procurement is where the agency requiring organization
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forwards its requirement outside the agency for procurement by a third party using a third party
agreement. A non-assisted procurement is where the agency has the authority to procure under the term
of the third party agreement and uses its contracting officers to contract for the requirement — even from
another agency. It would seem apparent that the agency would have greater control in a non-assisted
procurement since the order would be placed under the discipline established within the agency. The
Task Force expects that an agency contracting officer, applying agency discipline would present less a
risk for funding and scope compliance than an assisted procurement. Accordingly, agency regulations
should reflect this risk difference. In line with that, the Task Force fully supports the principals of the
“Get it Right” campaign.

4. Clarifying the Message. Notwithstanding the statement in the October 2004 DOD Policy
Memorandum allowing the use of third party vehicles, the reaction of the services in local implementation
guidance seem to discourage the use of the proven acquisition tools like GSA Schedules. As noted above,
there have been problems with assisted buys, but relatively little adverse information on unassisted buys.
Given the clear benefits offered by the Schedules program, the message communicated to the acquisition
community should recognize that the use of the Schedules is still perfectly appropriate when the
requirements of the FAR and agency supplements are executed.

5. Training vs. Marketing. Notwithstanding the recent revisions to FAR Part 8.4 {(Federal Supply
Schedules) and GSA training efforts, many buying activities lack a working knowledge regarding the
process for placing direct orders against Schedule contracts. In addition, many of these buying activities
appear to feel that they have been compelled or herded by GSA in the direction of seeking assisted buying
services. This, in turn, has lead to possible resentment by the buying activities that GSA is primarily
interested in marketing assisted buying services, as opposed to providing training on the use of the
Schedules. To address this concern, the Task Force has two recommendations:

s Agencies should be encouraged to request that GSA provide hands-on training on placing
orders from Schedule vehicles.

» Inrecognition of the fact that there are instances where agency buyers will need active
assistance to consurnmate procurement, agencies should be encouraged to request that GSA
provide a reduced form of assisted buying services (think of it as “Assisted Light””) wherein
GSA representatives come into the agency and perform the assisted services on the
customer’s site.

6. Acquisition Tools. The development of enhanced acquisition tools would be highly beneficial to
promote the use of Schedule contracts. Examples include templates for developing and documenting
Acquisition Plans, and fulfilling the requirements of the October 29, 2004 DOD Policy Memorandum on
the “Use of Non-DOD Contracts.” The agencies and GSA should collaborate on these tools to provide
the maximum benefit to the acquisition community.
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PART 37 WORKING GROUP
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V1. PART 37 WORKING GROUP

A. Executive Summary

Recognizing that increasing numbers of small businesses are participating in the Federal services market,
a small business working group initially was created to review the legislative and regulatory guidance
related to small business service contracting.

However, once established the working group determined that it was beyond its scope to resotve “hot
button” issues such as contract bundling, set-asides, subcontracting goals or size standards; those issues
would be better addressed by a future taskforce. Indeed, the Contract Services Association and the
Professional Services Council also are involved in a separate special task force focused specifically on the
issues centered around contract bundling. Therefore, the working group’s efforts were refocused on
doing a thorough section-by-section analysis of FAR Part 37 (Service Contracting) to determine which
sections needed to be modified, or changed, particularly with an eye to providing contracting officers
sufficient guidance in using small businesses as service providers.

There was an initial discussion amongst the working group as to whether FAR Part 37 was necessary — or
should it be eliminated, and references to service contracting be “‘beefed up” in other relevant FAR
sections? The “Acquisition Management and Planning” working group also discussed the need for FAR
Part 37, but deferred the full review to the Part 37 working group. If FAR Part 37 is to retained, the Task
Force felt that references to small business were lacking, or even non-existent in FAR Part 37. Ifa
contracting officer solely relied on FAR Part 37 to conduct servic e contracting, that individual would
never know that there are specific requirements that must be fulfilled relating to small business. The Task
Force, therefore, recommends initial changes to FAR Part 37 to address those small business contracting
concems - as well as a number of other substantive changes to FAR Part 37. The Task Force, however,
believes that further analysis is necessary to determine whether the policies in FAR Part 37 would be
better realigned elsewhere in the FAR.

B. Inidal Findings and Recommendations

The following summarizes the Task Force’s recommendations for changes to FAR Part 37 to incorporate
references to small business. The Task Force also made several general recommendations on the
relevancy of certain sections of FAR Part 37 in today’s contracting environment, and in light of the other
Task Forces’ analysis.

o Under scope, the Task Force suggests that the language referencing other service type contracting, as
well as the Service Contract Act, might be more appropriately handled (or is already addressed) in
other sections of the FAR. The Task Force also recommended adding a reference to requirements for
set-aside contracts for small businesses.

*  Under definitions, consistent with the findings of the “Categories of Services” working group, the
Task Force determined that it was not necessary to identify individual categories of services — and
instead recommended a minor clarification to the definition of a service contract. The Task Force
recommends deleting the special definition for childcare services; whether it should be incorporated
elsewhere in the FAR is left to the FAR Council to decide.

e Asto Policy guidance, the Task Force recommended that a new section be added requiring the agency
to recognize and utilize, where possible, socioeconomic provisions for smail businesses found in FAR
Part 19. The Task Force also recommends including Janguage related to competition requirements



276

(moved from FAR Part 37.105), and also moving a provision related to inherently governmental
functions to a new section, entitled “special acquisitions.” Other language that is more appropriately
addressed (or is already covered) in other sections of the FAR should be eliminated.

The Task Force recommended that a new paragraph be added to FAR 37.103 (Contracting Officer
Responsibilities) to ensure that due consideration is given to whether the acquisition should be
reserved for small businesses.

Language authorizing small business set-asides is recommended for inclusion in FAR 37.104
(Personal services contracts).

Relative to the requirements in FAR Part 37.105 (Competition and Service Contracting), the Task
Force recommends deleting this separate subpart and incorporating it into the policy statement at
subpart 37.102.

The Task Force recommends eliminating the separate reference (at FAR Part 37.108) to the Small
Business Administration’s Certificate of Competency and moving it to FAR Part 37.102 (Policy).
The separate reference to the Service Contract Act (at FAR Part 37.107) would be moved to a new
section (FAR Part 37.109) that also covers uncompensated overtime.

Several other subparts in FAR Part 37.1 are recommended for deletion.

A line-in/ line-out of the specific recommendations to FAR Part 37.1 is found in Attachments 13.
Attachment 14 includes suggestions are how the various subparts in Part 37 may be realigned with other
parts of the FAR should that eventually be considered.
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Attachment 13 Line-in/ Line-out Recommendations of FAR Part 37 (Service Contracting)
37.000 Scope of part,

This part prescribes policy and procedures that are specific to the acquisition and management of
services by contract. This part applies to all contracts for services regardiess of the type of
contract or kind of service being acquired. This part requires the use of performance-based
contracting to the maximum extent practicable and prescribes policies and procedures for use of
performance-based contracting methods (see Part 11) {see-Subpart37:6}. This part also requires
that contracting officers set-aside for small businesses all procurements for services performed in
the United States exceeding $100.000 if there is a reasonable expectation of receiving offers at
fair market value pnces rrom at [east two regpomnb]e smaH busmesses conccms( see Subpart

[Strxkeout :hould be moved to another secnon — 10 be determmed ]

37.101 Definitions.

As used in this part-

“Nonpersonal services contract” means a contract under which the personnel rendering the
services are not subject, either by the contract’s terms or by the manner of its administration, to
the supervision and control usually prevailing in relationships between the Government and its
employees.

“Service contract” means a contract that requires that the

contractor swhese-primary-purpese-is-te-pesform primarily perform an 1dent1ﬁable task which
results in a deliverable other than a supply or product sather-than-to-furnish-an-end-iera-of supply.
A service contract may be either a nonpersonal or personal contract. It can also cover services
perfom]ed by exther professxonal or nonprofessmnal personnel wheLher on an md1v1dual or
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37.102 Policy.

@ubh&!:aw—}(;é—}‘)&see&ea—%—}—)—ﬂ he strikeout should be moved to Part 1 1

(a) When acquiring services, including those acquired under supply contracts, agencies must-
(1) Use performance-based contracting methods to the maximum extent practicable, as set forth
in Part 11.

(2) Use the following order of precedence (Public Law 106-398, section 821(a));
(i) A firm-fixed price performance-based contract or task order.

(ii) A performance-based contract or task order that is not firm-fixed price.

(iii) A contract or task order that is not performance-based.

[Strikeouts moved to old Subpart 37.114 (new 37.108)]

{4 (b) Non-personal service contracts are proper under general contracting authority.

e) () Agency program officials are responsible for accurately describing the need to be filled, or
problem to be resolved, through service contracting in a manner that ensures full understanding
and responsive performance by contractors and, in so doing, should obtain assistance from
contracting officials, as needed.

¢ (d) Agencies shall establish effective management practices in accordance with Office of
Federal Procurement Policy (OFPP) Policy Letter 93-1, Management Oversight of Service
Contracting, to prevent fraud, waste, and abuse in service contracting.

€} (¢) Services are to be obtained in the most cost-effective manner, without barriers to full and
open competition, and free of any potential conflicts of interest.

@) (f) Agencies shall ensure that sufficiently trained and experienced officials are available
within the agency to manage and oversee the contract administration function.

{2) Agencies shall establish procedures to ensure that service contracts are awarded to small
businesses to the maximuni extent possible and that on contracts awarded to other than small
businesses there are subcontracting plans in place to ensure that the maximum subcontracting
opportunities are available for small businesses.

(h) In those service contracts for which the Government requires the highest competence
obtainable, as evidenced in a solicitation by a request for a technical/management proposal and a
resultant technical evaluation and source selection. the small business Certificate of Competency
procedures may not apply (see Subpart 19.6).

(1) Unless otherwise provided by statute. contracts for services shall be awarded through sealed
bidding whenever the conditions in 6.401(a) are met. (except see 6.401(b)).

(1) The provisions of statute and Pait 6 is this regulation requiring competition apply tully to
service contracts. The method of contracting used to provide for competition may vary with the
tvpe of service being acquired and may not necessarily be limited to price competition.
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37.103 Contracting officer responsibility.

(a) The contracting officer is responsible for ensuring that a proposed contract for services is
proper. For this purpose the contracting officer shall-

(1) Determine whether the proposed service is for a personal or nonpersonal services contract
using the definitions at 2.101 and 37.101 and the guidelines in 37.104;

(2) Determine whether there are small businesses available to perform the service.

&3 (3) In doubtful cases, obtain the review of legal counsel; and

£3} (4) Document the file (except as provided in paragraph (b) of this section) with-

(i) The opinion of legal counsel, if any,

(ii) A memorandum of the facts and rationale supporting the conclusion that the contract does not
violate the provisions in 37.104(b), and the conclusion that there are no small businesses available
to perform the services.

(iii) Any further documentation that the contracting agency may require.

(b) Nonpersonal services contracts are exempt from the requirements of paragraph (a)(3) of this
section.

(c) Ensure that performance-based contracting methods are used to the maximum extent
practicable when acquiring services.

(d) Ensure that reasonable efforts are undertaken to ascertain whether it is likely that the agency will
receive offers from at least two small businesses capable of performing the work.

[Strikeout should be moved to another section (10 be determined) and combined with definition of “child
care services” in 37.101 — if it is determined that this reference should remain]

37.104 Personal services contracts.

(a) A personal services contract is characterized by the employer-employee relationship it creates
between the Government and the contractor’s personnel. The Govemnment is normally required to
obtain its employees by direct hire under competitive appointment or other procedures required
by the civil service laws. Obtaining personal services by contract, rather than by direct hire,
circumvents those laws unless Congress has specifically authorized acquisition of the services by
contract.

(b) Agencies shall not award personal services contracts unless specifically authorized by statute
(e.g., 5 U.S.C.3109) to do so. Apencies shall set aside personal scrvice contracts for award to
small businesses if there is a reasonable expectation of receiving offers at fair market prices from
at least two responsible small business concems,

{c)(1) An employer-employee relationship under a service contract occurs when, as a result of (i)
the contract's terms or (i) the manner of its administration during performance, contractor
personnei are subject to the relatively continuous supervision and control of a Government officer
or employee. However, giving an order for a specific article or service, with the right to reject the
finished praduct or result, is not the type of supervision or control that converts an individual who
is an independent contractor (such as a contractor employee) into a Government employee.

(2) Each contract arrangement must be judged in the light of its own facts and circumstances, the
key question always being: Will the Government exercise relatively continuous supervision and
control over the contractor personnel performing the contract. The sporadic, unauthorized
supervision of only one of a large number of contractor employees might reasonably be
considered not relevant, while relatively continuous Government supervision of a substantial
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number of contractor employees would have to be taken strongly into account (see (d) of this
section).

(d) The following descriptive elements should be used as a guide in assessing whether or not a
proposed contract is personal in nature:

(1) Performance on site.

(2) Principal tools and equipment furnished by the Government.

(3) Services are applied directly to the integral effort of agencies or an organizational subpart in
furtherance of assigned function or mission.

(4) Comparable services, meeting comparable needs, are performed in the same or similar
agencies using civil service persomnnel.

(5) The need for the type of service provided can reasonably be expected to last beyond 1 year.
(6) The inherent nature of the service, or the manner in which it is provided, reasonably requires
directly or indirectly, Government direction or supervision of contractor employees in order to-
(i) Adequately protect the Government's interest;

(1) Retam control of the function involved; or

(iii) Retain full personal responsibility for the function supported in a duly authorized Federal
officer or employee.

(e) When specific statutory authority for a personal service contract is cited, obtain the review and
opinion of legal counsel.

(f) Personal services contracts for the services of individual experts or consultants are limited by
the Classification Act. In addition, the Office of Personnel Management has established
requirements which apply in acquiring the personal services of experts or consultants in this
manner (e.g., benefits, taxes, conflicts of interest). Therefore, the contracting officer shall effect
necessary coordination with the cognizant civilian personnel office.

37.1056-Funding and term of service contracts,

(a) When contracts for services are funded by annual appropriations, the term of contracts so
funded shall not extend beyond the end of the fiscal year of the appropriation except when
authorized by law (see paragraph (b) of this section for certain service contracts, 32.703-2 for
contracts conditioned upon availability of funds, and 32.703-3 for contracts crossing fiscal years).
(b) The head of an executive agency, except NASA, may enter into a contract, exercise an option,
or place an order under a contract for severable services for a period that begins in one fiscal year
and ends in the next fiscal year if the period of the contract awarded, option exercised, or order
placed does not exceed one year (10 U.S.C. 2410a and 41 U.S.C. 2531). Funds made available for
a fiscal year may be obligated for the total amount of an action entered into under this authority.
(c) Agencies with statutory multiyear authority shall consider the use of this authority to
encourage and promote economical business operations when acquiring services.
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37.106 438 Solicitation provisions and contract clauses.

(a) The contracting officer shall insert the provision at 52.237-1, Site Visit, in solicitations for
services to be per-formed on Government installations, unless the solicitation is for construction.
(b) The contracting officer shall insert the clause at 52.237-2, Protection of Government
Buildings, Equipment, and Vegetation, in solicitations and contracts for services to be performed
on Government installations, unless a construction contract is contemplated.

(c) The contracting officer may insert the clause at 52.237-3, Continuity of Services, in
solicitations and contracts for services, when-

(1) The services under the contract are considered vital to the Government and must be continued
without interruption and when, upon contract expiration, a successor, either the Government or
another contractor, may continue them; and

(2) The Government anticipates difficulties during the transition from one contractor to another or
to the Government. Examples of instances where use of the clause may be appropriate are
services in remote locations or services requiring personnel with special security clearances.

(d) See 9.508 regarding the use of an appropriate provision and clause conceming the subject of
conflict-of-interest, which may at times be significant in solicitations and contracts for services.
(e) The contracting officer shall also insert in solicitations and contracts for services the
provisions and clauses prescribed elsewhere in 48 CFR Chapter 1, as appropriate for each
acquisition, depending on the conditions that are applicable.

37.107 131 Extension of services.

Award of contracts for recurring and continuing service requirements are often delayed due to
circumstances beyond the contro} of contracting offices. Examples of circumstances causing such
delays are bid protests and alleged mistakes in bid. In order to avoid negotiation of short
extensions to existing contracts, the contracting officer may include an option clause (see
17.208(f)) in solicitations and contracts which wili enable the Government to require continued
performance of any services within the limits and at the rates specified in the contract. However,
these rates may be adjusted only as a result of revisions to prevailing labor rates provided by the
Secretary of Labor. The option provision may be exercised more than once, but the total
extension of performance thereunder shall not exceed 6 months.
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37.108 Special acquisition requirements.

(a) Agencies shall generaliy relv on the private sector for commercial services (see OMB Circular
No. A-76. Performance of Commercial Activities and Subpart 7.3).

(b) Contracts for services which require the contractor to provide advice, opinions,
recommendations, ideas, reports, analyses, or other work products have the potential for
influencing the authority, accountability, and responsibilities of Government officials. These
contracts require special management attention to ensure that they do not result in performance of
inherently governmental functions by the contractor and that Government officials properly
exercise their authority. Agencies must ensure that-

a3 (i) A sufficient number of qualified Government employees are assigned to oversee contractor
activities, especially those that involve support of Government policy or decision making. During
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performance of service contracts, the functions being performed shall not be changed or expanded
to become inherently governmental.

@) (ii) A greater scrutiny and an appropriate enhanced degree of management oversight is
exercised when contracting for functions that are not inherently governmental but closely support
the performance of inherently governmental functions (see 7.503(c)).

e} (i) All contractor personnel attending meetings, answering Government telephones, and
working in other situations where their contractor status is not obvious to third parties are
required to identify themselves as such to avoid creating an impression in the minds of members
of the public or Congress that they are Government officials, unless, in the judgment of the
agency, no harm can come from failing to identify themselves. They must also ensure that all
documents or reports produced by contractors are suitably marked as contractor products or that
contractor participation is appropriately disclosed.

37.109 15 Service Contract Act of 1965 and Uncompensated overtime.

37.109-1 Scope.

The policies in this section are based on the Service Contract Act of 1965 (41 U.S.C. 35]1-357)
and Section 834 of Public Law 101-510 (10 US.C. 2331).

37.109-2 General policy.

{a) The Service Contract Act of 1965 (41 U.S.C. 351-357) (the Act) provides for minimum wages
and frinee benefits as well as other conditions of work under certain tvpes of service contracts.
Whether or not the Act applies to a specific service contract will be determined by the definitions
and exceptions given in the Act. or itnplementing regulations.

€8 (0 Use of uncompensated overtime is not encouraged.

) (c) When professional or technical services are acquired on the basis of the number of hours
to be provided, rather than on the task to be performed, the solicitation shall require offerors to
identify uncompensated overtime hours and the uncompensated overtime rate for direct charge
Fair Labor Standards Act-exempt persormel included in their proposals and subcontractor
proposals. This includes uncompensated overtime hours that are in indirect cost pools for
personnel whose regular hours are normally charged direct.

e} (d) Contracting officers must ensure that the use of uncompensated overtime in contracts to
acquire services on the basis of the number of hours provided will not degrade the level of
technical expertise required to fulfill the Government's requirements (see !5.305 for competitive
negotiations and 15.404-1(d) for cost realism analysis). When acquiring these services,
contracting officers must conduct a risk assessment and evaluate, for award on that basis, any
proposals received that reflect factors such as-

(1) Unrealistically low labor rates or other costs that may result in quality or service shortfalls;
and

(2) Unbalanced distribution of uncompensated overtime among skill levels and its use in key
technical positions.

37. H5 109-3 Solicitation provision.

The contracting officer shall insert the provision at 52.237-10, Identification of Uncompensated
Overtime, in all solicitations valued above the simplified acquisition threshold, for professional or
technical services to be acquired on the basis of the number of hours to be provided.
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Attachment 14 ~ Recommendations related to relocation of sections of FAR Part 37

There was an initia] discussion as to whether FAR Part 37 was necessary — or should it be eliminated, and
references to service contracting be “beefed up” in other relevant FAR sections? While deciding to
maintain Part 37 at this time, with recommended interim revisions, the Task Force believes that further
analysis is necessary to determine whether the policies in FAR Part 37 would be better realigned
elsewhere in the FAR.

The following recommendations should serve as a starting point for that review.

Definitions in Section 37.101 should be moved to FAR Part 2.101 (other than the definition of
“child care services”, which should be embedded with the one sentence policy in 37.103(d)).

Section 37.102 (Policy) and paragraph (e) of 37.103(Contracting Officer Responsibility) should
be merged with Subpart 37.6 and relocated in Part 11 (Describing Agency Needs).

Sections 37.103 (Contracting Officer Responsibility), 37.104 (Personal Services Contracts) and
37.112 (Government Use Of Private Sector Temporaries) should be merged and relocated in Part
11 (Describing Agency Needs).

Section 37.105 (Competition In Service Contracting) should be deleted.

Section 37.106 (Funding And Term Of Service Contracts) and paragraph (c) of 37.110
(Solicitation provisions and contract clauses) should be relocated in Subpart 32.7 (Contract
Funding).

Section 37.107 (Service Contract Act) should be deleted (see Subpart 22.10).

Section 37.108 (Small Business Certificate of Competency) should be relocated in Part 9
(Contractor Qualifications).

Sections 37.109 (Services of Quasi-Military Armed Forces) should be relocated in Part 11,
(Describing Agency Needs).

Paragraphs (a) and (b) of Section 37.110 (Solicitation provisions and Contract Clauses) should be
relocated in Part 11 (Describing Agency Needs).

Paragraphs (d) and (¢) of Section 37.110 (Solicitation provisions and Contract Clauses) should be
deleted.

Section 37.111 (Extension of Services) should be relocated in Subpart 32.7 (Contract Funding).

Section 37.113 (Severance Payments To Foreign Nationals) should be relocated in Part 31,
(Contract Cost Principles and Procedures).

Section 37.115 (Uncompensated Overtime) should be relocated to Subpart 22.1 (Professional
Employee Compensation).
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Sections 37.2 (Advisory and Assistance Services) and 37.114 (Special Acquisition Requirements)
should be merged with Subparts 9.5 (Organizational and Consultant Conflicts of Interest) and 7.5
(Inherently Governmental Functions).

Section 37.3 (Dismantling, Demolition, Or Removal of Improvements) should be relocated in
Part 36 (Construction and Architect-Engineer Contracts).

Section 37.4 (Nonpersonal Health Care Services) should be relocated in Part 11 (Describing
Agency Needs).

Section 37.5 (Management Oversight of Services Contracts) should be relocated in Part 46
(Quality Assurance).

Section 37.6 (Performance-Based Contracting) should be relocated in Part 11 (Describing Agency
Needs). The name of Part 11 should be changed to “Performance-Based Acquisition”; and the
applicability should be to any contract for services, and also to any other contract that requires a
statement of objectives or statement of work.
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