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severable from the individual mandate .... The ACA contains numerous mechanisms 
designed to expand health insurance coverage through federal regulation. Each of these 
provisions can independently operate "consistent with Congress' basic objectives in 
enacting the statute," and therefore, this Court "must retain" them. 3

In a letter to Congress explaining DOJ's position in the litigation, then-Attorney General 
Sessions stated that he was acting "with the approval of the President of the United States."4 The 
White House has now apparently instructed DOJ to take back these statements. This latest 
maneuver from the Administration is particularly troubling in that it seeks to override Congress's 
legislative authority. In 2017, Congress voted to reduce the penalty for the ACA's individual 
coverage requirement to zero. However, when President Trump had previously urged Congress 
to repeal the ACA, Congress elected not to do so. In voting to preserve the ACA and later 
reducing the individual coverage requirement penalty, Congress effectively confirmed that the 
portions of the law related to the individual coverage requirement can be separated from its many 
unrelated provisions-the direct opposite of the position that the White House has now directed 
DOJ to take. 

The Constitution requires the President to "take care that the laws are faithfully 
executed."5 In attempting to override the will of Congress, the White House has demonstrated 
clear disregard for this obligation. It has also demonstrated that it is willing to undermine DOJ's 
independent responsibility to enforce the law, as well as a longstanding, bipartisan tradition of 
defending laws enacted by the United States Congress. 

In addition to reversing DOJ's prior legal position, the White House's decision runs 
counter to several of its own policy priorities. President Trump has stated that he wants to use 
the Centers for Medicare and Medicaid Services' Innovation Center to test drug cost models as 
part of his initiative to lower drug prices, yet this center was created by the ACA and will no 
longer exist if the law is found unconstitutional. This Administration has praised initiatives to 
crack down on health care fraud, but the ACA provided stronger tools to fight Medicare fraud. 
The President's HIV plan relies on a number of provisions of the ACA to expand access to 
prevention and treatment for Americans with HIV and those at risk. It is not clear how this plan 
will operate if the law is overturned. The ACA significantly expanded access to substance use 
disorder treatment, which is an important part of the President's push to reduce opioid use 
disorder. This effort will also be in peril. 

If the Administration's new legal position prevails and the entire ACA is struck down, 
there would be catastrophic implications for millions of American consumers and the United 
States health care system. Approximately 21 million Americans would be at risk oflosing their 
health insurance-including 12 million individuals who gained coverage through Medicaid 

3 Federal Defendants' Memorandum in Response to Plaintiffs' Application for Preliminary Injunction, Dkt. 
92 at 16-17 (filed June 7, 2018). 

4 Letter from Attorney General Jefferson B. Sessions Ill, Department of Justice, to The Honorable Paul
Ryan, Speaker of the House (June 7, 2018) ( online at www.justice.gov/file/1069806/download).

5 U.S. CONST. art. II,§ 3, cl. 5. 










