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Read-ahead for the Enerqy, Clean Air, and Natural Resources
Issues

Endangered Species Act Reform

On August 5th, the Department of the Interior (DOI) jointly with Department of
Commerce (DOC) published a proposal that would add a definition of “habitat” to the
regulations governing the listing of endangered and threatened species and designation
of critical habitat under the Endangered Species Act (ESA). In the recent Supreme
Court ruling in Weyerhaeuser Co. v. U.S. FWS, the court explained that any area that
meets the narrow category of critical habitat must logically be habitat. However, neither
agency had yet established a definition for “habitat” although the statute provides a
definition for “critical habitat.” The agencies provide a definition and propose an
alternative. On September 4", the Chamber submitted comments on the proposed rule
suggesting that ‘habitat’ should only include places where the existing attributes
currently exist to preclude agencies from requiring a place to be modified to support a
species.
Please contact Christopher Guith | Redacted - P11
Redacted - PII \with any questions.

Presidential Executive Order on Electric Sector Supply Chain

On May 1, 2020, the White House issued an executive order (EO) which seeks to limit
the suppliers of electric grid equipment and essentially prohibits the purchase and use
of such equipment from countries deemed adversarial to domestic grid security. The
Chamber has been engaged with its electric utility and impacted supply chain members,
along with the Edison Electric Institute (EEI), since this order’s issuance, and has
developed a Principles document working with the Chamber’s supply chain membership
to guide interactions with the Department of Energy (DOE) and the Administration. On
July 8, 2020, DOE issued and had published in the Federal Register a Reguest for
Information (RFI) seeking information to assist DOE’s understanding of the current
practices employed by the energy industry to identify and mitigate vulnerabilities in
supply chain components for the bulk-power system, and also requested assistance in
understanding the one-time and recurring costs of developing plans responsive to and
compliant with the EO. On August 24, 2020, the Chamber submitted comprehensive
comments responsive to the RF|. Please contact | Redacted - P1I |

[ Redacted - PII |with any questions.

Energy Innovation Legislation

In 2020, the Chamber continues to be a leading voice on Capitol Hill in favor of
legislative efforts that aim to support the research, development, and deployment of
innovative energy technologies, including advancements in battery storage technology,
advanced nuclear, energy efficiency, and efforts that focus on carbon capture and
sequestration (CCS) from fossil fuel generation sources. Through formal letters and
informal advocacy efforts, the Chamber has expressed its support for the introduction,
markup, and ultimate passage of many related pieces of legislation. The Chamber
continues to work, as appropriate, to identify any potential paths forward for innovation
legislation and other opportunities to secure funding for key clean tech priorities.
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Recently, the Chamber worked with partner organizations to successfully ensure
incorporation of the bipartisan Nuclear Energy Leadership Act (S. 903) in the FY2021
National Defense Authorization Act (NDAA). In addition to a |etter to Senate leaders
calling for this action, the Chamber joined 42 organizations in a coalition letter calling for
the same. While efforts to secure support for a similar amendment in the House NDAA
were unsuccessful, the Chamber plans to continue efforts to ensure that NELA remains
in the final NDAA package later this year. The Chamber recently led a |etter to House
leadership, with nearly 40 trade group and association signatures, urging the
advancement of an energy innovation package in that chamber. Since the issuance of
that letter, House leadership has announced its intention to bring an energy innovation
“package” of bills up for floor consideration the week of September 21, 2020.
Meanwhile, on September 10", Senate moved to resumed consideration of S. 2657, the
American Energy Innovation Act, a comprehensive package of Chamber-supported bills
that stalled upon initial floor consideration in March 2020. Please contact | Redacted - Pl
Redacted - PII

with questions.

EPA MATS Rule
On April 16, 2020, the EPA issued its final rule modifying the Mercury and Air Toxics
(MATS) regulations applicable to Coal- and Oil-fired electric generating facilities under
Section 112 of the Clean Air Act. Previously, the Chamber joined a number of trade
associations, including the Edison Electric Institute, the National Rural Electric
Cooperative Association, the American Public Power Association, the International
Brotherhood of Electrical Workers, and others to comment on and identify the potential
problems and future complexities associated with the EPA’s proposal to eliminate the
“appropriate and necessary” finding underlying the emissions standards that have now
been implemented across the impacted generating units. Unfortunately, the MATS final
rule stayed its course by removing the “appropriate and necessary” filing, while retaining
the compliance obligations therein. On Friday, May 22 the MATS final rule’s publication
in the Federal Register was met by its first lawsuit, which is likely to challenge the
retention of the MATS regulations now that the “appropriate and necessary” finding has
been eliminated. A second lawsuit likely to challenge the removal of the “appropriate
and necessary” finding was filed by the Sierra Club, NAACP and 21 other organizations
on June 19. Additional lawsuits aligning with the first two were submitted by the July 21
deadline. The Chamber is planning to participate as an amicus, with other interested
stakeholders, in these pending lawsuits. Please contact| Redacted - PII

Redacted - PII with any questions.

FERC PURPA Reform

On December 3, 2019, the Chamber submitted comments, inclusive of multi-industry
member input, generally supportive of a Notice of Proposed Rulemaking issued by the
Federal Energy Regulatory Commission (FERC) that proposed revisions to the
regulations that FERC utilizes to implement the Public Utility Regulatory Policies Act of
1978 (PURPA). Atits July 17, 2020, open meeting, FERC finalized this rulemaking by
adopting these changes to provide greater flexibility to the states in establishing
Qualifying Facility energy rates, through the modification of the “one-mile rule” used to
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determine what constitutes a single facility, and by finalizing a modified reduction from
20 Megawatts to 5 Megawatts of the rebuttable presumption with respect to small power
production facilities’ access to wholesale markets , among other things. Concurrent with
FERC'’s finalization of its modernization of PURPA, the Chamber issued a supportive
statement. A handfull of requests for rehearing of FERC'’s final PURPA rule were
submitted to FERC on August 17, 2020, predominately from renewable developers and

. tact I Redacted - PII |

Redacted - PII with any questions.

Dakota Access Pipeline

In response to recent rulings by the U.S. District Court for the District of Columbia
requiring the shut down and completion of an environmental review of the Dakota
Access pipeline (DAPL), on Monday, July 13 the U.S. Chamber and allied organizations
jointly filed an amicus brief at the U.S. Court of Appeals for the D.C. Circuit in support of
DAPL'’s emergency motion to stay the district court’s shut down order. The U.S. filed its
own appeal and emergency motion for a stay that same day. On Tuesday, July 14, the
D.C. Circuit issued an order administratively staying the decision to shut down the
pipeline while the Court considers DAPL and the Government’s motions. On
Wednesday, August 5, the D.C. Circuit made permanent its ruling that the pipeline
could continue operating while the appeals court hears arguments on the underlying
case. The court further decided to expedite the briefing schedule on the government's
appeal on the merits. On September 2, 2020 U.S. Chamber and industry groups
submitted amicus brief urging the D.C. Circuit to reverse lower court decision. Please

contact| Redacted - PII |with any questions.

Migratory Bird Treaty Act

The Chamber continues to monitor developments from the Department of the Interior
regarding reforms to the Migratory Bird Treaty Act (“MBTA”). In October, the Chamber
joined other trade associations for a meeting with the Office of Management and Budget
in support of a forthcoming proposal that would codify DOI's interpretation that the
MBTA does not prohibit the incidental take of Migratory Birds. Additionally, legislation is
expected to be introduced in the House that would create a permit program for
regulated industries under the MBTA. Please contact Christopher Guith

Redacted - PII ith any questions.

Nationwide Permit Program

On Monday, August 3", the Army Corps of Engineers released its draft reauthorization
rule and proposed updates to the Clean Water Act Nationwide Permit (NWP) program.
The NWP program must be reauthorized by 2022. Among other changes, the draft rule
proposes separating NWP-12 into three NWPS, with NWP-12 covering only oil and gas
pipelines. Two new NWPs would authorize activities associated with electric utility
lines/telecommunication lines and utility lines that convey water, sewage, and other
substances. Absent are industry recommendation to address Endangered Species Act
(ESA) consultation concerns raised in the Montana Federal District Court ruling vacating
NWP-12 for the Keystone XL pipeline. There will be a 60-day public comment period

STRICTLY CONFIDENTIAL - NOT FOR
CIRCULATION/ COMMITTEE
MEMBERS AND STAFF ONLY Chamber-HCOR-00001192



Redacted - PII

once the draft is published in the Federal Register. Please contact
Redacted - PII with any questions.

National Environmental Policy Act (NEPA) Coalition

NEPA’s permit streamlining provisions are a top regulatory priority for the Chamber.
We formed and led the Unlock American Investment coalition to support the regulatory
updates to the permitting process with participation from 50 organizations representing
broad sectors of the economy — energy, agriculture, forestry, building trades unions,
manufacturing, transportation, and others — to highlight the critical need for permitting
reform to build the modern, resilient infrastructure for the future.

Following the July 15th issuance of CEQ’s final rulemaking, four lawsuits have been
filed by environmental groups challenging the NEPA final rulemaking. Three lawsuits
have been filed by environmental groups in different federal courts including the
Western District of Virginia, Northern District of California, and Southern District of New
York. One lawsuit has been filed by state attorneys general in the Northern District of
California. The Chamber is currently collaborating with other trade associations on the
best way to provide legal support for the NEPA updates.

In response to the lawsuits, the U.S. Chamber of Commerce, along with eight other
associations, intervened in the Western District of Virginia case to support the NEPA
regulatory updates. The first hearing regarding in that case was held on September 4th.
Environmental groups had moved for a preliminary injunction to block the rule’s
implementation before it becomes effective on September 14th. The Chamber opposed
the motion and provided oral argument supporting denial. We further filed a motion to
dismiss. On September 11, 2020, the court issued an order denying the motion for a
preliminary injunction, holding that the environmental groups had failed to establish they
are likely to succeed on the merits. The court has not yet ruled on our motion to dismiss,
which will determine next steps. The Chamber and its partners are also planning to
request intervention in the other challenges to the new NEPA regulations.

Please contact| Redacted - PII with any
questions.

FAST-41 Reauthorization
GEI has pulled together a broad coalition of trade associations to support the
reauthorization of Title 41 of the Fixing America's Surface Transportation Act (FAST
Act). The FAST Act, and specifically Title 41, which created the Federal Permitting
Improvements Steering Councils (FPISC) and permitting dashboard, has been
tremendously helpful at increasing the efficiency of the federal government’s permitting
process for critical infrastructure. The FAST-41 component will sunset at the end of
2021 potentially leaving $58.5 billion in critical infrastructure projects vulnerable to
delays. We’'ll be actively promoting the reauthorization of FAST-41 in upcoming
legislation. Please contact| Redacted - PII with
any questions.

DFC Nuclear Policy Change
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On June 10th, the International Development Finance Corporation (DFC) announced a
change in its policy, rescinding its ban on financing nuclear project. For two years, the
Chamber has worked with DFC and its predecessor, OPIC, to change its near-sighted
policy and released a statement supporting this important change. Please contact

Christopher Guith| Redacted - PII Pvith any questions.

New York Section 126 Petition

On October 29, 2019, the State of New York, the State of New Jersey, and the City of
New York filed a petition for review with the Court of Appeals for the D.C. Circuit
challenging the EPA’s denial of New York’s “good neighbor” petition under Section 126
of the Clean Air Act. The Chamber has led a coalition of trade associations and
companies, identified as the Air Stewardship Coalition (ASC), that intervened in this
case and filed a brief on March 5, 2020, supporting the EPA’s denial of New York’s
petition targeted at nearly 350 facilities across 9 states. On July 14, 2020, the Court of
Appeals for the D.C. Circuit issued its decision that rejects EPA’s bases for denying
New York’s Section 126 petition and remanded the dispute back to EPA for action
consistent with the decision. The D.C. Circuit’s opinion rested on its determination that
EPA failed to rationally explain the allocation of the burden to support the imposition of
additional pollution controls on the targeted sources. Importantly, the Chamber’s brief
had provided and argued additional grounds for rejecting New York’s petition, but EPA
did not adopt them. The majority of the three-judge panel acknowledged our arguments
but did not consider them because EPA did not rely on them. In a helpful concurring
opinion, Judge Griffith adopted our argument regarding the appropriate scope of a
petition under Section 126 to an actual “source or group of sources,” and suggested that
EPA could rely on the section’s more limited scope in a future case. The Chamber is
working with its partners in the ASC to encourage the EPA to promptly deny New York’s
petition on remand, justified on the ASC’s prior modeling efforts and the expansive
nature of the “group” of sources targeted by New York’s petition. Please contact

| Redacted - P1I |with any questions.

Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule

In September 2018, EPA announced a major rulemaking to modify fuel economy and
greenhouse gas standards for light duty vehicles (cars, SUVs, and trucks). The proposal
rescinded California’s special Clean Air Act waiver to set more stringent standards than
the federal government and proposed to freeze fuel economy requirements beginning in
model year 2021. In response, the Global Energy Institute published a report, “Divided
Highway,” that called for preservation of a single national auto market, and a middle
ground compromise the Trump Administration proposal and the Obama-era standards.

In October 2019, the Administration finalized rescission of California’s CAA waiver, and
on March 31st, EPA and the Department of Transportation finalized the revised
standards, which require 1.5 percent year-over-year increases in fuel economy through
model year 2026. GEI President Marty Durbin released a statement commending the
agencies for striking a balanced approach in the final rule. Litigation is now underway in
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both rulemakings. Please contact
questions.

Redacted - PII

vith any
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Read-ahead for the Environment & Agriculture Issues

Great American Outdoors Act

The Great American Outdoors Act was signed by the president on August 4, 2020. The
new law will help address our national parks operations and maintenance backlog and
permanently fund the Land and Water Conservation Fund, building modern, resilient
infrastructure and ensuring job creation and economic growth throughout our
communities. The Chamber, the National Audubon Society, and the Pew Charitable
Trusts issued a ioint statement. Please contact Christopher Guith

Redacted - PII with any questions.

CERCLA 108(b) Financial Assurance Proposals

The Chamber submitted coalition comments to EPA in support of its proposal not to
impose additional financial assurance requirements on the electric power generation,
transmission, and distribution industry under section 108 of the Comprehensive
Environmental Response, Compensation, and Liability Act (‘“CERCLA” or “Superfund”).
This follows the Agency’s decision not to impose such requirements on the hardrock
mining industry.

On December 4, EPA issued a similar proposal to set no financial assurance
requirements for petroleum and coal products manufacturing industries, and coalition
comments supporting this proposal were submitted on February 21, 2020. On May 6,
2020, additional coalition comments were submitted in support of EPA’s most recent
CERCLA rulemaking, which is applicable to the chemical manufacturing industry.
Finalization of these rulemakings is anticipated in the coming months. Please contact
Redacted - P11 with any questions.

Direct Hydrologic Connection

On April 23, 2020, the U.S. Supreme Court issued its opinion in Hawaii Wildlife Fund v.
County of Maui addressing the scope of the Clean Water Act’s permitting requirements.
At issue was whether the Act “requires a permit when pollutants originate from a point
source but are conveyed to navigable waters by a nonpoint source,” like groundwater.
Many in the business community, including the Chamber, contended that the Act’s
permitting program applies to discharges directly from a point source to navigable
waters, but not most indirect discharges (which are addressed by other statues and
programs).

The Supreme Court held that the Act requires a permit where there is the “functional
equivalent to a direct discharge” from a point source to a navigable water. Justice
Breyer wrote the majority opinion, joined by Justices Roberts, Ginsburg, Sotomayor,
Kagan and Kavanaugh. On May 4, 2020, the Supreme Court sent a related case
involving a Kinder Morgan pipeline spill back to the U.S. Court of Appeals for the 4"
Circuit, directing that court to evaluate the application of the new “functional equivalent
test to that controversy. On July 1, the Chamber signed onto a supplemental amicus
brief asserting that the “functional equivalent” test should not be applied in that case,
particularly on the record as developed. The Chamber is also working independently
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and with other stakeholders to inform potential forthcoming guidance from EPA on its
intended implementation of the “functional equivalent” test. Most recently, on
September 8, 2020, the Chamber submitted an amicus brief in Prairie Rivers Network v.
Dynegy Midwest Generation, LLC, urging the Seventh Circuit to affirm the lower court
ruling in that case that constituents discharged into groundwater are governed by RCRA
and state law. and not the Clean Water Act. Please contact| Redacted - PII
| Redacted - P1I with any questions.

HFC Phasedown Legislation

In lieu of a proposed hearing, the Senate Committee on Environment and Public Works
(EPW) had a call for information on the American Innovation and Manufacturing (AIM)
Act. The Chamber provided comments outlining our support for the legislation and
identifying key priorities and challenges, including the potential job growth at no cost to
the taxpayer. The Committee sent questions for the record on which we offered
responses, provided on April 29, 2020. EPW majority and minority have agreed to
compromise language that will likely be considered on the Senate floor during this
week’s climate and energy innovation package debate. The Chamber, working with
coalition of stakeholders, is sending a letter thanking EPW leaders for the important
work and urging passage. . Please contact| Redacted - PII |
| Redacted - PII with any questions.

Marine Debris and Recycling

The Chamber is working with the American Chemistry Council, the Plastics Industry
Association, and member companies to engage members of the House and Senate to
address outstanding issues and pass the Save Our Seas 2.0 Act of 2019 before the end
of the year. Please contact| Redacted - PII Wwith
any questions.

Ozone and Particulate Matter NAAQS Review

EPA is advancing rulemakings on the current National Ambient Air Quality Standards
(NAAQS) for both ozone and particulate matter, which are required by the Clean Air Act
every five years. EPA published its proposal to retain the existing PM and Ozone
standards on April 30, 2020 and August 14, 2020, respectively. The Chamber testified
at the EPA PM NAAQS public hearing supporting EPA’s retention of the current
standards and submitted more detailed coalition comments on the proposal. A similar
sequence is underway regarding the Ozone NAAQS. On August 14th, EPA issued a
rulemaking proposing to retain the current Ozone standards at its 2015 level of 70 parts
per billion, requesting comment on the proposal by October 1, 2020. The Chamber
issued a statement on the ozone proposal, testified at EPA’s public hearing on
September 1st, and is working with a coalition in the preparation of formal public
comments on the ozone rule. Please contact | Redacted - PII |

| Redacted - PII with any questions.

EPA PFAS Interim Guidance. On July 27, 2020, EPA submitted for OMB review
interim guidance on PFAS waste disposal and destruction. EPA prepared the guidance
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in response to an amendment to the FY2020 National Defense Authorization Act that
requires EPA to issue interim guidance on disposal and destruction of PFAS materials
and update it every three years. The Chamber held a virtual meeting with OMB and
EPA on September 9, 2020, in which the timeline for finalizing was raised. There will be
a 30 day comment period once OMB concludes its review. The NDAA requires that th
quidance is completed by the end of the year. . Please contact | Redacted - PII

| Redacted - PII with questions or to get engaged.

The Toxics in Packaging Clearinghouse. formed in 1992 to promote the Model Toxics in
Packaging Legislation, has a request for comments out on revising their model
legislation, including potential restrictions on PFAS. Please provide your feedback as
soon as possible on whether the Chamber provided comments on August 24, 2020.

The Chamber and the coalition recently sent letters opposing amendments and
language proposed in the FY 21 National Defense Authorization Act in both the House
and Senate and will be urging that the provisions not be included in the final NDAA
package. Please contact | Redacted - PII pr|§ﬁd““‘°d' |
Redacted - PII |with any questions.

Resilience Revolving Loan Fund
The Senate will likely hotline the of the Senate companion to the Resilience Revolving
Loan Fund Act sometime during the week of September 14, 2020. The bill would
establish a resilience revolving loan fund, similar to the drinking water SRF that would
offer low interest loans to communities to better prepare them for a wide range of
possible disasters, including droughts. The Chamber is sending a coalition letter urging
immediate action. . The Chamber also developed resilience principles to guide how to
advocate for building modern, resilient infrastructure policies and used them to evaluate
the Invest in America Act, reauthorizing federal surface transportation programs, H.R.
2, the broader House Democratic infrastructure package, and the recent report from the
House Select Committee on the Climate Crisis. Please contact { Redacted - PII |
Redacted - PII with any questions.

TSCA Risk Management
On September 8™, EPA announced a series of meetings and stakeholder engagement
opportunities related to forthcoming risk management actions under the revised Toxic
Substances and Control Act (TSCA). This effort follows a recently filed petition by a
coalition of trade groups including the Chamber requesting that EPA undertake a formal
rulemaking to institute a consistent and transparent approach to risk management under
TSCA. The Chamber expects to be an active participant in the EPA engagement on this
issue, and welcomes member input on the issue. Please contact| Redacted - PII |
Redacted - PII with any questions.

Stormwater Innovation Principles
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The Chamber and the coalition held a meeting with the EPA stormwater and NPDES
permitting teams on August 20, 2020 to discuss collaboration opportunities. Please
contact | Redacted - PII with any questions.

Water Infrastructure and Policy Priorities
The Chamber sent a letter to all Members of Congress urging passage of the Water
Resources Development Act before it expires on September 30, 2020 and to include
our water policy priorities in infrastructure legislation. Please contact { Redacted - PII
[ Redacted - PII with any questions.

Waters of the United States

The U.S. Environmental Protection Agency (“EPA”) and U.S. Army Corps of Engineers
published a final rule to repeal the 2015 rule that defined “Waters of the United States”
(“WOTUS”) under the Clean Water Act (“CWA”) and to restore the regulatory text that
existed prior to the 2015 Rule. Global Energy Institute President Marty Durbin joined
other stakeholders in providing remarks in support of the Agencies’ efforts at the rule’s
signing. On January 23, 2020, EPA Administrator Wheeler announced the final
rulemaking that replaced the 2015 regulation with a new definition of Waters of the
United States. It was published in the Federal Register on April 21, 2020. Litigation
related to both the 2015 rule and the 2020 replacement rule is ongoing. The Chamber is
joining a coalition to the Senate Committee on Environment and Public Works providing
recommendations on the implementation of the rule.

EPA Scientific Transparency

On May 18, 2020, the Chamber filed comments responding to EPA’s supplemental
proposal modifying its 2018 proposed regulation aimed at increasing the transparency
of scientific data and information used in regulatory decision-making. Please contact
[ Redacted - PII |with any questions.

EPA Cost-Benefit Analysis

On June 4, 2020, EPA proposed a rule to reform the process under which the agency
develops and evaluates the benefits and costs of Clean Air Act regulations. The rule
was published in the federal register and EPA is accepting comments until August 3rd.
In response to the proposal, GEl issued this statement, presented testimony at the
agency's public hearing on the rule, launched an advocacy webpage. The Chamber
submitted coalition comments in conjunction with several other trades for the August 3™
deadline. EPA’s Science Advisory Board has an upcoming meeting on September 15"
to discuss the proposed rule and provide advice to the Administrator for consideration in
the final rulemaking. EPA has indicated in thelr regulatory agenda that they plan to
issue the final rulemaking in No : :
[ Redacted - PII |lor| Redacted - PH with
any questions.

EPA’s COVID Enforcement Guidance and Guidance Portal — On August 31, 2020,
EPA terminated their COVID enforcement discretion guidance that the agency had
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issued in March to provide the agency with enforcement discretion if a regulatory entity
were unable to meet certain monitoring and recordkeeping requirements. In response,
state Attorneys General led by NY dropped their lawsuit against EPA on September
10™. EPA had originally issued the enforcement discretion policy in March to help
regulated entities prioritize worker safety during the shutdowns while trying to continue
their operations. Regarding the agency’s compliance with EO 13891 that required the
agency to post all of their guidance on an online portal, EPA continues to update the
portal with guidance documents. EO 13891 states that any guidance document not
posted on the portal is considered rescinded. Please contact| Redacted - PII |
Redacted - PII with any questions.
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Read-ahead for the Enerqy, Clean Air, and Natural Resources
Issues

Endangered Species Act Reform

On August 5th, the Department of the Interior (DOI) jointly with Department of
Commerce (DOC) published a proposal that would add a definition of “habitat” to the
regulations governing the listing of endangered and threatened species and designation
of critical habitat under the Endangered Species Act (ESA). In the recent Supreme
Court ruling in Weyerhaeuser Co. v. U.S. FWS, the court explained that any area that
meets the narrow category of critical habitat must logically be habitat. However, neither
agency had yet established a definition for “habitat” although the statute provides a
definition for “critical habitat.” The agencies provide a definition and propose an
alternative. On September 4, the Chamber submitted comments on the proposed rule
suggesting that ‘habitat’ should only include places where the existing attributes
currently exist to preclude agencies from requiring a place to be modified to support a

species.
Please contact Christopher Guith| Redacted - PII
Redacted - PII with any questions.

Presidential Executive Order on Electric Sector Supply Chain

On May 1, 2020, the White House issued an executive order (EO) which seeks to limit
the suppliers of electric grid equipment and essentially prohibits the purchase and use
of such equipment from countries deemed adversarial to domestic grid security. The
Chamber has been engaged with its electric utility and impacted supply chain members,
along with the Edison Electric Institute (EEI), since this order’s issuance, and has
developed a Principles document working with the Chamber’s supply chain membership
to guide interactions with the Department of Energy (DOE) and the Administration. On
July 8, 2020, DOE issued and had published in the Federal Register a Request for
Information (RFI) seeking information to assist DOE’s understanding of the current
practices employed by the energy industry to identify and mitigate vulnerabilities in
supply chain components for the bulk-power system, and also requested assistance in
understanding the one-time and recurring costs of developing plans responsive to and
compliant with the EO. On August 24, 2020, the Chamber submitted comprehensive
comments responsive to the RFI. Please contact| Redacted - PII

| Redacted - PII |with any questions.

Energy Innovation Legislation

In 2020, the Chamber continues to be a leading voice on Capitol Hill in favor of
legislative efforts that aim to support the research, development, and deployment of
innovative energy technologies, including advancements in battery storage technology,
advanced nuclear, energy efficiency, and efforts that focus on carbon capture and
sequestration (CCS) from fossil fuel generation sources. Through formal letters and
informal advocacy efforts, the Chamber has expressed its support for the introduction,
markup, and ultimate passage of many related pieces of legislation. The Chamber
continues to work, as appropriate, to identify any potential paths forward for innovation
legislation and other opportunities to secure funding for key clean tech priorities.
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Recently, the Chamber worked with partner organizations to successfully ensure
incorporation of the bipartisan Nuclear Energy Leadership Act (S. 903) in the FY2021
National Defense Authorization Act (NDAA). In addition to a letter to Senate leaders
calling for this action, the Chamber joined 42 organizations in a coalition letter calling for
the same. While efforts to secure support for a similar amendment in the House NDAA
were unsuccessful, the Chamber plans to continue efforts to ensure that NELA remains
in the final NDAA package later this year. The Chamber recently led a letter to House
leadership, with nearly 40 trade group and association signatures, urging the
advancement of an energy innovation package in that chamber. Since the issuance of
that letter, House leadership has announced its intention to bring an energy innovation
“package” of bills up for floor consideration the week of September 21, 2020.
Meanwhile, on September 10, Senate moved to resumed consideration of S. 2657, the
American Energy Innovation Act, a comprehensive package of Chamber-supported bills
that stalled upon initial floor consideration in March 2020. Please contact] Redacted-Pil |
| Redacted - PII |

with questions.

EPA MATS Rule
On April 16, 2020, the EPA issued its final rule modifying the Mercury and Air Toxics
(MATS) regulations applicable to Coal- and Oil-fired electric generating facilities under
Section 112 of the Clean Air Act. Previously, the Chamber joined a number of trade
associations, including the Edison Electric Institute, the National Rural Electric
Cooperative Association, the American Public Power Association, the International
Brotherhood of Electrical Workers, and others to comment on and identify the potential
problems and future complexities associated with the EPA’s proposal to eliminate the
“appropriate and necessary” finding underlying the emissions standards that have now
been implemented across the impacted generating units. Unfortunately, the MATS final
rule stayed its course by removing the “appropriate and necessary” filing, while retaining
the compliance obligations therein. On Friday, May 22 the MATS final rule’s publication
in the Federal Register was met by its first lawsuit, which is likely to challenge the
retention of the MATS regulations now that the “appropriate and necessary” finding has
been eliminated. A second lawsuit likely to challenge the removal of the “appropriate
and necessary” finding was filed by the Sierra Club, NAACP and 21 other organizations
on June 19. Additional lawsuits aligning with the first two were submitted by the July 21
deadline. The Chamber is planning to participate as an amicus, with other interested
stakeholders, in these pending lawsuits. Please contact| Redacted - PIl |
Redacted - PII ith any questions.

FERC PURPA Reform

On December 3, 2019, the Chamber submitted comments, inclusive of multi-industry
member input, generally supportive of a Notice of Proposed Rulemaking issued by the
Federal Energy Regulatory Commission (FERC) that proposed revisions to the
regulations that FERC utilizes to implement the Public Utility Regulatory Policies Act of
1978 (PURPA). Atits July 17, 2020, open meeting, FERC finalized this rulemaking by
adopting these changes to provide greater flexibility to the states in establishing
Qualifying Facility energy rates, through the modification of the “one-mile rule” used to
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determine what constitutes a single facility, and by finalizing a modified reduction from
20 Megawatts to 5 Megawatts of the rebuttable presumption with respect to small power
production facilities’ access to wholesale markets , among other things. Concurrent with
FERC's finalization of its modernization of PURPA, the Chamber issued a supportive
statement. A handfull of requests for rehearing of FERC'’s final PURPA rule were
submitted to FERC on August 17, 2020, predominately from renewable developers and
environmental NGOs. Please contact| Redacted - PII

Redacted - PII with any questions.

Dakota Access Pipeline

In response to recent rulings by the U.S. District Court for the District of Columbia
requiring the shut down and completion of an environmental review of the Dakota
Access pipeline (DAPL), on Monday, July 13 the U.S. Chamber and allied organizations
jointly filed an amicus brief at the U.S. Court of Appeals for the D.C. Circuit in support of
DAPL’s emergency motion to stay the district court’s shut down order. The U.S. filed its
own appeal and emergency motion for a stay that same day. On Tuesday, July 14, the
D.C. Circuit issued an order administratively staying the decision to shut down the
pipeline while the Court considers DAPL and the Government’s motions. On
Wednesday, August 5™, the D.C. Circuit made permanent its ruling that the pipeline
could continue operating while the appeals court hears arguments on the underlying
case. The court further decided to expedite the briefing schedule on the government's
appeal on the merits. On September 2, 2020 U.S. Chamber and industry groups
submitted amicus brief uraina the D.C. Circuit to reverse lower court decision. Please
contact| Redacted - PII with any questions.

Migratory Bird Treaty Act

The Chamber continues to monitor developments from the Department of the Interior
regarding reforms to the Migratory Bird Treaty Act (“MBTA”). In October, the Chamber
joined other trade associations for a meeting with the Office of Management and Budget
in support of a forthcoming proposal that would codify DOI’s interpretation that the
MBTA does not prohibit the incidental take of Migratory Birds. Additionally, legislation is
expected to be introduced in the House that would create a permit program for
regulated industries under the MBTA. Please contact Christopher Guith

Redacted - PII with any questions.

Nationwide Permit Program

On Monday, August 3, the Army Corps of Engineers released its draft reauthorization
rule and proposed updates to the Clean Water Act Nationwide Permit (NWP) program.
The NWP program must be reauthorized by 2022. Among other changes, the draft rule
proposes separating NWP-12 into three NWPS, with NWP-12 covering only oil and gas
pipelines. Two new NWPs would authorize activities associated with electric utility
lines/telecommunication lines and utility lines that convey water, sewage, and other
substances. Absent are industry recommendation to address Endangered Species Act
(ESA) consultation concerns raised in the Montana Federal District Court ruling vacating
NWP-12 for the Keystone XL pipeline. There will be a 60-day public comment period
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Redacted - PII

once the draft is published in the Federal Register. Please contact
[ Redacted - PII with any questions.

National Environmental Policy Act (NEPA) Coalition

NEPA'’s permit streamlining provisions are a top regulatory priority for the Chamber.
We formed and led the Unlock American Investment coalition to support the regulatory
updates to the permitting process with participation from 50 organizations representing
broad sectors of the economy — energy, agriculture, forestry, building trades unions,
manufacturing, transportation, and others — to highlight the critical need for permitting
reform to build the modern, resilient infrastructure for the future.

Following the July 15th issuance of CEQ’s final rulemaking, four lawsuits have been
filed by environmental groups challenging the NEPA final rulemaking. Three lawsuits
have been filed by environmental groups in different federal courts including the
Western District of Virginia, Northern District of California, and Southern District of New
York. One lawsuit has been filed by state attorneys general in the Northern District of
California. The Chamber is currently collaborating with other trade associations on the
best way to provide legal support for the NEPA updates.

In response to the lawsuits, the U.S. Chamber of Commerce, along with eight other
associations, intervened in the Western District of Virginia case to support the NEPA
regulatory updates. The first hearing regarding in that case was held on September 4th.
Environmental groups had moved for a preliminary injunction to block the rule’s
implementation before it becomes effective on September 14th. The Chamber opposed
the motion and provided oral argument supporting denial. We further filed a motion to
dismiss. On September 11, 2020, the court issued an order denying the motion for a
preliminary injunction, holding that the environmental groups had failed to establish they
are likely to succeed on the merits. The court has not yet ruled on our motion to dismiss,
which will determine next steps. The Chamber and its partners are also planning to
request intervention in the other challenges to the new NEPA regulations.

Please contact| Redacted - PII with any
questions.

FAST-41 Reauthorization
GEI has pulled together a broad coalition of trade associations to support the
reauthorization of Title 41 of the Fixing America's Surface Transportation Act (FAST
Act). The FAST Act, and specifically Title 41, which created the Federal Permitting
Improvements Steering Councils (FPISC) and permitting dashboard, has been
tremendously helpful at increasing the efficiency of the federal government’s permitting
process for critical infrastructure. The FAST-41 component will sunset at the end of
2021 potentially leaving $58.5 billion in critical infrastructure projects vulnerable to
delays. We’ll be actively promoting the reauthorization of FAST-41 in upcoming
legislation. Please contact| Redacted - PII with
any questions.

DFC Nuclear Policy Change
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On June 10th, the International Development Finance Corporation (DFC) announced a
change in its policy, rescinding its ban on financing nuclear project. For two years, the
Chamber has worked with DFC and its predecessor, OPIC, to change its near-sighted

policy and released a statement supporting this important change. Please contact
Christopher Guith| Redacted - PII with any questions.

New York Section 126 Petition

On October 29, 2019, the State of New York, the State of New Jersey, and the City of
New York filed a petition for review with the Court of Appeals for the D.C. Circuit
challenging the EPA’s denial of New York’s “good neighbor” petition under Section 126
of the Clean Air Act. The Chamber has led a coalition of trade associations and
companies, identified as the Air Stewardship Coalition (ASC), that intervened in this
case and filed a brief on March 5, 2020, supporting the EPA’s denial of New York’s
petition targeted at nearly 350 facilities across 9 states. On July 14, 2020, the Court of
Appeals for the D.C. Circuit issued its decision that rejects EPA’s bases for denying
New York’s Section 126 petition and remanded the dispute back to EPA for action
consistent with the decision. The D.C. Circuit’'s opinion rested on its determination that
EPA failed to rationally explain the allocation of the burden to support the imposition of
additional pollution controls on the targeted sources. Importantly, the Chamber’s brief
had provided and argued additional grounds for rejecting New York’s petition, but EPA
did not adopt them. The majority of the three-judge panel acknowledged our arguments
but did not consider them because EPA did not rely on them. In a helpful concurring
opinion, Judge Griffith adopted our argument regarding the appropriate scope of a
petition under Section 126 to an actual “source or group of sources,” and suggested that
EPA could rely on the section’s more limited scope in a future case. The Chamber is
working with its partners in the ASC to encourage the EPA to promptly deny New York’s
petition on remand, justified on the ASC'’s prior modeling efforts and the expansive
nature of the “aroup” of sources targeted by New York’s petition. Please contact
Redacted - PII with any questions.

Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule

In September 2018, EPA announced a major rulemaking to modify fuel economy and
greenhouse gas standards for light duty vehicles (cars, SUVs, and trucks). The proposal
rescinded California’s special Clean Air Act waiver to set more stringent standards than
the federal government and proposed to freeze fuel economy requirements beginning in
model year 2021. In response, the Global Energy Institute published a report, “Divided
Highway,” that called for preservation of a single national auto market, and a middle
ground compromise the Trump Administration proposal and the Obama-era standards.

In October 2019, the Administration finalized rescission of California’s CAA waiver, and
on March 31st, EPA and the Department of Transportation finalized the revised
standards, which require 1.5 percent year-over-year increases in fuel economy through
model year 2026. GEI President Marty Durbin released a statement commending the
agencies for striking a balanced approach in the final rule. Litigation is now underway in
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both rulemakings. Please contact
questions.

Redacted - PII

with any
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Read-ahead for the Environment & Agriculture Issues

Great American Outdoors Act

The Great American Outdoors Act was signed by the president on August 4, 2020. The
new law will help address our national parks operations and maintenance backlog and
permanently fund the Land and Water Conservation Fund, building modern, resilient
infrastructure and ensuring job creation and economic growth throughout our
communities. The Chamber, the National Audubon Society, and the Pew Charitable

Trusts issued a joint statement. Please contact Christopher Guith

| Redacted - P11 |with any questions.

CERCLA 108(b) Financial Assurance Proposals

The Chamber submitted coalition comments to EPA in support of its proposal not to
impose additional financial assurance requirements on the electric power generation,
transmission, and distribution industry under section 108 of the Comprehensive
Environmental Response, Compensation, and Liability Act (“CERCLA” or “Superfund”).

This follows the Agency’s decision not to impose such requirements on the hardrock
mining industry.

On December 4, EPA issued a similar proposal to set no financial assurance
requirements for petroleum and coal products manufacturing industries, and coalition
comments supporting this proposal were submitted on February 21, 2020. On May 6,
2020, additional coalition comments were submitted in support of EPA’s most recent
CERCLA rulemaking, which is applicable to the chemical manufacturing industry.
Finalization of these rulemakinas is anticipated in the coming months. Please contact
Redacted - PII with any questions.

Direct Hydrologic Connection

On April 23, 2020, the U.S. Supreme Court issued its opinion in Hawaii Wildlife Fund v.
County of Maui addressing the scope of the Clean Water Act’s permitting requirements.
At issue was whether the Act “requires a permit when pollutants originate from a point
source but are conveyed to navigable waters by a nonpoint source,” like groundwater.
Many in the business community, including the Chamber, contended that the Act’s
permitting program applies to discharges directly from a point source to navigable
waters, but not most indirect discharges (which are addressed by other statues and
programs).

The Supreme Court held that the Act requires a permit where there is the “functional
equivalent to a direct discharge” from a point source to a navigable water. Justice
Breyer wrote the majority opinion, joined by Justices Roberts, Ginsburg, Sotomayor,
Kagan and Kavanaugh. On May 4, 2020, the Supreme Court sent a related case
involving a Kinder Morgan pipeline spill back to the U.S. Court of Appeals for the 4t
Circuit, directing that court to evaluate the application of the new “functional equivalent”
test to that controversy. On July 1, the Chamber signed onto a supplemental amicus
brief asserting that the “functional equivalent” test should not be applied in that case,
particularly on the record as developed. The Chamber is also working independently
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and with other stakeholders to inform potential forthcoming guidance from EPA on its
intended implementation of the “functional equivalent” test. Most recently, on
September 8, 2020, the Chamber submitted an amicus brief in Prairie Rivers Network v.
Dynegy Midwest Generation, LLC, urging the Seventh Circuit to affirm the lower court
ruling in that case that constituents discharged into groundwater are governed by RCRA
and state law, and not the Clean Water Act. Please contact| Redacted - PII
| Redacted - PII |with any questions.

HFC Phasedown Legislation

In lieu of a proposed hearing, the Senate Committee on Environment and Public Works
(EPW) had a call for information on the American Innovation and Manufacturing (AIM)
Act. The Chamber provided comments outlining our support for the legislation and
identifying key priorities and challenges, including the potential job growth at no cost to
the taxpayer. The Committee sent questions for the record on which we offered
responses, provided on April 29, 2020. EPW majority and minority have agreed to
compromise language that will likely be considered on the Senate floor during this
week’s climate and energy innovation package debate. The Chamber, working with
coalition of stakeholders, is sending a letter thanking EPW leaders for the important
work and urging passage. . Please contact| Redacted - PII
| Redacted - PII |with any questions.

Marine Debris and Recycling

The Chamber is working with the American Chemistry Council, the Plastics Industry
Association, and member companies to engage members of the House and Senate to
address outstanding issues and pass the Save Our Seas 2.0 Act of 2019 before the end
of the year. Please contact| Redacted - PII with
any questions.

Ozone and Particulate Matter NAAQS Review
EPA is advancing rulemakings on the current National Ambient Air Quality Standards
(NAAQS) for both ozone and particulate matter, which are required by the Clean Air Act
every five years. EPA published its proposal to retain the existing PM and Ozone
standards on April 30, 2020 and August 14, 2020, respectively. The Chamber testified
at the EPA PM NAAQS public hearing supporting EPA’s retention of the current
standards and submitted more detailed coalition comments on the proposal. A similar
sequence is underway regarding the Ozone NAAQS. On August 14th, EPA issued a
rulemaking proposing to retain the current Ozone standards at its 2015 level of 70 parts
per billion, requesting comment on the proposal by October 1, 2020. The Chamber
issued a statement on the ozone proposal, testified at EPA’s public hearing on
September 1st, and is working with a coalition in the preparation of formal public

_comments on the azane rule  Please contact| Redacted - Pl

| Redacted - PII with any questions.

EPA PFAS Interim Guidance. On July 27, 2020, EPA submitted for OMB review
interim guidance on PFAS waste disposal and destruction. EPA prepared the guidance
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in response to an amendment to the FY2020 National Defense Authorization Act that
requires EPA to issue interim guidance on disposal and destruction of PFAS materials
and update it every three years. The Chamber held a virtual meeting with OMB and
EPA on September 9, 2020, in which the timeline for finalizing was raised. There will be
a 30 day comment period once OMB concludes its review. The NDAA requires that the
guidance is completed by the end of the year. . Please contact| Redacted - PII
| Redacted - PII |with questions or to get engaged.

The Toxics in Packaging Clearinghouse, formed in 1992 to promote the Model Toxics in
Packaging Legislation, has a request for comments out on revising their model
legislation, including potential restrictions on PFAS. Please provide your feedback as
soon as possible on whether the Chamber provided comments on August 24, 2020.

The Chamber and the coalition recently sent letters opposing amendments and
language proposed in the FY 21 National Defense Authorization Act in both the House
and Senate and will be urging that the provisions not be included in the final NDAA
package. Please contact| Redacted - PII |
| Redacted - PII |with any questions.

Resilience Revolving Loan Fund
The Senate will likely hotline the of the Senate companion to the Resilience Revolving
Loan Fund Act sometime during the week of September 14, 2020. The bill would
establish a resilience revolving loan fund, similar to the drinking water SRF that would
offer low interest loans to communities to better prepare them for a wide range of
possible disasters, including droughts. The Chamber is sending a coalition letter urging
immediate action. . The Chamber also developed resilience principles to guide how to
advocate for building modern, resilient infrastructure policies and used them to evaluate
the Invest in America Act, reauthorizing federal surface transportation programs, H.R.
2, the broader House Democratic infrastructure package, and the recent report from the
House Select Committee on the Climate Crisis. Please contact| Redacted - PII
Redacted - PII with any questions.

TSCA Risk Management

On September 8™, EPA announced a series of meetings and stakeholder engagement
opportunities related to forthcoming risk management actions under the revised Toxic
Substances and Control Act (TSCA). This effort follows a recently filed petition by a
coalition of trade groups including the Chamber requesting that EPA undertake a formal
rulemaking to institute a consistent and transparent approach to risk management under

TSCA. The Chamber expects to be an active participant in the EPA engagement on this
issue. and welcomes member input on the issue. Please contact

Redacted - PII ith any questions.

Stormwater Innovation Principles
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The Chamber and the coalition held a meeting with the EPA stormwater and NPDES
permittirn teams on Anaiist 20 2020 to disciiss eollaharation opportunities_ Please

contact| Redacted - PII with any questions.

Water Infrastructure and Policy Priorities
The Chamber sent a letter to all Members of Congress urging passage of the Water

Resources Development Act before it expires on September 30, 2020, i
our water nalicy oriorities in infrastructure legislation. Please contact| Redacted - PII

Redacted - PII with any questions.

Waters of the United States

The U.S. Environmental Protection Agency (“EPA”) and U.S. Army Corps of Engineers
published a final rule to repeal the 2015 rule that defined “Waters of the United States”
(“WOTUS”) under the Clean Water Act (“CWA”) and to restore the regulatory text that
existed prior to the 2015 Rule. Global Energy Institute President Marty Durbin joined
other stakeholders in providing remarks in support of the Agencies’ efforts at the rule’s
signing. On January 23, 2020, EPA Administrator Wheeler announced the final
rulemaking that replaced the 2015 regulation with a new definition of Waters of the
United States. It was published in the Federal Register on April 21, 2020. Litigation
related to both the 2015 rule and the 2020 replacement rule is ongoing. The Chamber is
joining a coalition to the Senate Committee on Environment and Public Works providing
recommendations on the implementation of the rule.

EPA Scientific Transparency

On May 18, 2020, the Chamber filed comments responding to EPA’s supplemental
proposal modifying its 2018 proposed regulation aimed at increasing the transparency
of scientific data and information used in regulatory decision-making. Please contact
| Redacted - PII with any questions.

EPA Cost-Benefit Analysis

On June 4, 2020, EPA proposed a rule to reform the process under which the agency
develops and evaluates the benefits and costs of Clean Air Act regulations. The rule
was published in the federal register and EPA is accepting comments until August 3rd.
In response to the proposal, GEl issued this statement, presented testimony at the
agency's public hearing on the rule, launched an advocacy webpage. The Chamber
submitted coalition comments in conjunction with several other trades for the August 3
deadline. EPA’s Science Advisory Board has an upcoming meeting on September 15t
to discuss the proposed rule and provide advice to the Administrator for consideration in
the final rulemaking. EPA has indicated in their regulatory agenda that they plan to
issue the final rulemaking in November 2020. Please contacf Redzcted- Pl i

| Redacted - P11 with
any questions.

EPA’s COVID Enforcement Guidance and Guidance Portal — On August 31, 2020,
EPA terminated their COVID enforcement discretion guidance that the agency had
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issued in March to provide the agency with enforcement discretion if a regulatory entity
were unable to meet certain monitoring and recordkeeping requirements. In response,
state Attorneys General led by NY dropped their lawsuit against EPA on September
10t. EPA had originally issued the enforcement discretion policy in March to help
regulated entities prioritize worker safety during the shutdowns while trying to continue
their operations. Regarding the agency’s compliance with EO 13891 that required the
agency to post all of their guidance on an online portal, EPA continues to update the
portal with guidance documents. EO 13891 states that any guidance document not
posted on the portal is considered rescinded. Please contact| Redacted - PII

| Redacted - PII Pvith any questions.
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Read-ahead for the Enerqy, Clean Air, and Natural Resources
Issues

Endangered Species Act Reform

On August 5th, the Department of the Interior (DOI) jointly with Department of
Commerce (DOC) published a proposal that would add a definition of “habitat” to the
regulations governing the listing of endangered and threatened species and designation
of critical habitat under the Endangered Species Act (ESA). In the recent Supreme
Court ruling in Weyerhaeuser Co. v. U.S. FWS, the court explained that any area that
meets the narrow category of critical habitat must logically be habitat. However, neither
agency had yet established a definition for “habitat” although the statute provides a
definition for “critical habitat.” The agencies provide a definition and propose an
alternative. On September 4™, the Chamber submitted comments on the proposed rule
suggesting that ‘habitat’ should only include places where the existing attributes
currently exist to preclude agencies from requiring a place to be modified to support a

species.
Please contact Christopher Guith { Redacted - Pl |
[ Redacted - PII with any questions.

Electric Sector Supply Chain Activities

On May 1, 2020, the White House issued an executive order (EO) which seeks to limit
the suppliers of electric grid equipment and essentially prohibits the purchase and use
of such equipment from countries deemed adversarial to domestic grid security. The
Chamber has been engaged with its electric utility and impacted supply chain members,
along with the Edison Electric Institute (EEI), since this order’s issuance, and has
developed a Principles document working with the Chamber’s supply chain membership
to guide interactions with the Department of Energy (DOE) and the Administration. On
July 8, 2020, DOE issued and had published in the Federal Register a Request for
Information (RFI) seeking information to assist DOE’s understanding of the current
practices employed by the energy industry to identify and mitigate vulnerabilities in
supply chain components, and on August 24, 2020, the Chamber submitted
comprehensive comments responsive to the RFI. On September 17, 2020, the Federal
Energy Regulatory Commission (FERC) weighed in with the issuance of its own Notice
of Inquiry (NOI) targeting potential risks to bulk electric system reliability posed by
equipment and services provided by entities identified as risks to national security. The
Chamber plans to submit comments responsive to FERC’s NOI by its November 23,
2020 deadline. Please contact| Redacted - PII |
with any questions.

Energy Innovation Legislation

The Chamber continues to be a leading voice on Capitol Hill in favor of legislative efforts
that aim to support the research, development, and deployment of innovative energy
technologies, including advancements in battery storage technology, advanced nuclear,
energy efficiency, and efforts that focus on carbon capture and sequestration (CCS)
from fossil fuel generation sources. Through formal letters and informal advocacy
efforts, the Chamber has expressed its support for the introduction, markup, and
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ultimate passage of many related pieces of legislation. Recently, the Chamber worked
with partner organizations to successfully ensure incorporation of the bipartisan Nuclear
Energy Leadership Act (S. 903) in the FY2021 National Defense Authorization Act
(NDAA). In addition to a letter to Senate leaders calling for this action, the Chamber
joined 42 organizations in a coalition letter calling for the same. While efforts to secure
support for a similar amendment in the House NDAA were unsuccessful, the Chamber
plans to continue efforts to ensure that NELA remains in the final NDAA package later
this year. On the broader innovation front, the Chamber led a letter to House
leadership, with nearly 40 trade group and association signatures, urging the
advancement of an energy innovation package in that chamber. During the week of
September 21, the House considered and passed H.R. 4447, the “Clean Economy Jobs
and Innovation Act,” which includes many of the energy innovation initiatives we
support. The Chamber sent all House members a letter generally supportive of this
package. On the Senate side, informal pre-conferencing has commenced with the
House on H.R. 4447, and we continue to look for a path forward for Senate passage of
S. 2657, the American Energy Innovation Act. This comprehensive package of
Chamber-supported bills stalled upon initial floor consideration in March 2020. Please
contact| Redacted - PII I

| Redacted - PII \with questions.

EPA MATS Rule

On April 16, 2020, the EPA issued its final rule modifying the Mercury and Air Toxics
(MATS) regulations applicable to Coal- and Oil-fired electric generating facilities under
Section 112 of the Clean Air Act. Previously, the Chamber joined a number of trade
associations, including the Edison Electric Institute, the National Rural Electric
Cooperative Association, the American Public Power Association, the International
Brotherhood of Electrical Workers, and others to comment on and identify the potential
problems and future complexities associated with the EPA’s proposal to eliminate the
“appropriate and necessary” finding underlying the emissions standards that have now
been implemented across the impacted generating units. Unfortunately, the MATS final
rule stayed its course by removing the “appropriate and necessary” filing, while retaining
the compliance obligations therein. On Friday, May 22 the MATS final rule’s publication
in the Federal Register was met by its first lawsuit — now stayed — which challenges the
retention of the MATS regulations now that the “appropriate and necessary” finding has
been eliminated. Additional lawsuits were filed by environmental, industry, and other
groups to challenge the EPA’s removal of the “appropriate and necessary” finding.
These latter suits will now move forward first, and the Chamber is planning to participate
as an amicus, with other interested stakeholders, in these pending lawsuits. Please
contact| Redacted - PII with any questions.

FERC PURPA Reform

On December 3, 2019, the Chamber submitted comments, inclusive of multi-industry
member input, generally supportive of a Notice of Proposed Rulemaking issued by the
Federal Energy Regulatory Commission (FERC) that proposed revisions to the
regulations that FERC utilizes to implement the Public Utility Regulatory Policies Act of
1978 (PURPA). Atits July 17, 2020, open meeting, FERC finalized this rulemaking by
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adopting these changes to provide greater flexibility to the states in establishing
Qualifying Facility energy rates, through the modification of the “one-mile rule” used to
determine what constitutes a single facility, and by finalizing a modified reduction from
20 Megawatts to 5 Megawatts of the rebuttable presumption with respect to small power
production facilities’ access to wholesale markets, among other things. Concurrent with
FERC'’s finalization of its modernization of PURPA, the Chamber issued a supportive
statement. A handful of requests for rehearing of FERC's final PURPA rule were
submitted to FERC on August 17, 2020, predominately from renewable developers and
environmental NGOs. On September 18, 2020, the Solar Energy Industries Association
filed a petition for review of FERC’s order in the U.S. Court of Appeals for the Ninth
Circuit, but requested a 60-day abeyance in order to provide FERC additional time to
act on pending requests for rehearing. Please contact| Redacted - PII |

Redacted - PII with any questions.

Dakota Access Pipeline

In response to recent rulings by the U.S. District Court for the District of Columbia
requiring the shut down and completion of an environmental review of the Dakota
Access pipeline (DAPL), on Monday, July 13 the U.S. Chamber and allied organizations
jointly filed an amicus brief at the U.S. Court of Appeals for the D.C. Circuit in support of
DAPL’s emergency motion to stay the district court’s shut down order. The U.S. filed its
own appeal and emergency motion for a stay that same day. On Tuesday, July 14, the
D.C. Circuit issued an order administratively staying the decision to shut down the
pipeline while the Court considers DAPL and the Government’s motions. On
Wednesday, August 5", the D.C. Circuit made permanent its ruling that the pipeline
could continue operating while the appeals court hears arguments on the underlying
case. The court further decided to expedite the briefing schedule on the government's
appeal on the merits. On September 2, 2020 U.S. Chamber and industry groups
submitted amicus brief urging the D.C. Circuit to reverse lower court decision. The oral
argument in this case is set for November 4, 2020. Please contact Christopher Guith
Redacted - PII |with any questions.

Migratory Bird Treaty Act

The Chamber continues to monitor developments from the Department of the Interior
regarding reforms to the Migratory Bird Treaty Act (“MBTA”). In February, the U.S. Fish
and Wildlife Service issued a supplemental proposed rule that if finalized would codify
FWS’s interpretation that the MBTA's prohibitions on taking only apply to actions
directed at migratory birds, their nests, or their eggs and do not extend to incidental take
of migratory birds. In July, FWS issued a draft environmental impact statement including
an alternative that would exclude incidental take of birds from commercial activities. .
Please contact Christopher Guith | Redacted - PII with any questions.

Nationwide Permit Program

On Monday, August 3", the Army Corps of Engineers released its draft reauthorization

rule and proposed updates to the Clean Water Act Nationwide Permit (NWP) program.

The NWP program must be reauthorized by 2022. Among other changes, the draft rule
proposes separating NWP-12 into three NWPS, with NWP-12 covering only oil and gas
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pipelines. Two new NWPs would authorize activities associated with electric utility
lines/telecommunication lines and utility lines that convey water, sewage, and other
substances. Absent are industry recommendation to address Endangered Species Act
(ESA) consultation concerns raised in the Montana Federal District Court ruling vacating
NWP-12 for the Keystone XL pipeline. There will be a 60-day public comment period
once the draft is published in the Federal Register. Please contact Christopher Guith

Redacted - PII with any questions.

National Environmental Policy Act (NEPA) Coalition

NEPA’s permit streamlining provisions are a top regulatory priority for the Chamber.
We formed and led the Unlock American Investment coalition to support the regulatory
updates to the permitting process with participation from 50 organizations representing
broad sectors of the economy — energy, agriculture, forestry, building trades unions,
manufacturing, transportation, and others — to highlight the critical need for permitting
reform to build the modern, resilient infrastructure for the future.

Following the July 15th issuance of CEQ’s final rulemaking, four lawsuits have been
filed by environmental groups challenging the NEPA final rulemaking. Three lawsuits
have been filed by environmental groups in different federal courts including the
Western District of Virginia, Northern District of California, and Southern District of New
York. One lawsuit has been filed by state attorneys general in the Northern District of
California. The Chamber is currently collaborating with other trade associations on the
best way to provide legal support for the NEPA updates.

In response to the lawsuits, the U.S. Chamber of Commerce, along with several other
associations, intervened in the Western District of Virginia case and the Southern
District of New York case to support the NEPA regulatory updates. In the Western
District of VA case, the court issued an order on September 11th denying the motion for
a preliminary injunction, holding that the environmental groups had failed to establish
they are likely to succeed on the merits. The ENGO’s motion for summary judgement in
the case is due on November 20". For the Southern District of NY case, the ENGOs
opposition to our motion to dismiss is due on December 17%". The Chamber and its
partners are also planning to request intervention in the other challenges to the new
NEPA regulations. Please contact | Redacted - PII

with any questions.

FAST-41 Reauthorization
GEIl has pulled together a broad coalition of trade associations to support the
reauthorization of Title 41 of the Fixing America's Surface Transportation Act (FAST
Act). The FAST Act, and specifically Title 41, which created the Federal Permitting
Improvements Steering Councils (FPISC) and permitting dashboard, has been
tremendously helpful at increasing the efficiency of the federal government’s permitting
process for critical infrastructure. The FAST-41 component will sunset at the end of
2021 potentially leaving $58.5 billion in critical infrastructure projects vulnerable to
delays. We'll be actively promoting the reauthorization of FAST-41 in upcoming
legislation. Please contact| Redacted - PII |/vith
any questions.

STRICTLY CONFIDENTIAL - NOT FOR
CIRCULATION/ COMMITTEE
MEMBERS AND STAFF ONLY Chamber-HCOR-00001219



DFC Nuclear Policy Change

On June 10th, the International Development Finance Corporation (DFC) announced a
change in its policy, rescinding its ban on financing nuclear project. For two years, the
Chamber has worked with DFC and its predecessor, OPIC, to change its near-sighted
policy and released a statement supporting this important change. Please contact

Christopher Gu:th| Redacted - PII |w1th any questions.

New York Section 126 Petition

On October 29, 2019, the State of New York, the State of New Jersey, and the City of
New York filed a petition for review with the Court of Appeals for the D.C. Circuit
challenging the EPA’s denial of New York’s “good neighbor” petition under Section 126
of the Clean Air Act. The Chamber has led a coalition of trade associations and
companies, identified as the Air Stewardship Coalition (ASC), that intervened in this
case and filed a brief on March 5, 2020, supporting the EPA’s denial of New York’s
petition targeted at nearly 350 facilities across 9 states. On July 14, 2020, the Court of
Appeals for the D.C. Circuit issued its decision that rejects EPA’s bases for denying
New York’s Section 126 petition and remanded the dispute back to EPA for action
consistent with the decision. The D.C. Circuit’s opinion rested on its determination that
EPA failed to rationally explain the allocation of the burden to support the imposition of
additional pollution controls on the targeted sources. Importantly, the Chamber’s brief
had provided and argued additional grounds for rejecting New York’s petition, but EPA
did not adopt them. The majority of the three-judge panel acknowledged our arguments
but did not consider them because EPA did not rely on them. In a helpful concurring
opinion, Judge Giriffith adopted our argument regarding the appropriate scope of a
petition under Section 126 to an actual “source or group of sources,” and suggested that
EPA could rely on the section’s more limited scope in a future case. The Chamber is
continuing to work with its partners in the ASC to encourage the EPA to promptly deny
New York’s petition on remand, justified on the ASC’s prior modeling efforts and the
expansive nature of the “group” of sources targeted by New York’s petition. Please
contact| Redacted - PII with any questions.

Safer Affordable Fuel-Efficient (SAFE) Vehicles Rule

In September 2018, EPA announced a major rulemaking to modify fuel economy and
greenhouse gas standards for light duty vehicles (cars, SUVs, and trucks). The proposal
rescinded California’s special Clean Air Act waiver to set more stringent standards than
the federal government and proposed to freeze fuel economy requirements beginning in
model year 2021. In response, the Global Energy Institute published a report, “Divided
Highway,” that called for preservation of a single national auto market, and a middle
ground compromise the Trump Administration proposal and the Obama-era standards.

In October 2019, the Administration finalized rescission of California’s CAA waiver, and
on March 31st, EPA and the Department of Transportation finalized the revised
standards, which require 1.5 percent year-over-year increases in fuel economy through
model year 2026. GEI President Marty Durbin released a statement commending the
agencies for striking a balanced approach in the final rule. Litigation is now underway in
both rulemakings. On September 16™, the Chamber filed an amicus brief supporting the
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Administration’s assertion of federal preemption authority in the waiver case. Please
contact| Redacted - PII With any questions.

Affordable Clean Energy Rule Litigation

In June 2019 the Environmental Protection Agency (EPA) finalized its repeal of the
Obama Administration’s Clean Power Plan (CPP) and issued its replacement rule, the
Affordable Clean Energy (ACE) Rule. The Chamber led a coalition which submitted
comments supportive of the repeal of the CPP and the replacement of that controversial
rule with the ACE Rule. On August 6, 2019, the Chamber filed with the D.C. Circuit
Court of Appeals a motion to intervene in defense of multiple lawsuits challenging the
EPA’s CPP withdrawal and concurrent promulgation of the ACE rule. The Chamber’s
brief, submitted primarily in defense of the EPA’s repeal of the CPP, was submitted on
July 16, 2020. On October 5, 2020, the Chamber hosted a moot court to help prepare
Lindsay See, Solicitor General of West Virginia, for the oral argument, as she would
argue the case on behalf of the states, industry groups, and labor unions aligned with
the Chamber. On October 8, 2020, the Court held approximately 9 hours of oral
argument focused on the merits of the EPA’s repeal of the Clean Power Plan (CPP) and
its replacement of that regulation with the ACE Rule. As evidenced by the extraordinary
length of the hearing, which greatly exceeded the argument time allocated in advance,
the panel of judges was highly engaged with each of the many lawyers who presented
their positions before the Court. The case was argued before Judges Millett (Obama
appointee), Pillard (Obama appointee), and Walker (Trump appointee). An order in this
proceeding is anticipated either very late this year or early in 2021. Please contact

[ Redacted - PII |with any questions.

EPA Fuels Regulatory Streamlining

On October 15, 2020, EPA announced their final rulemaking that streamlines the
compliance requirements for the agency’s existing gasoline, diesel, and other non-RFS
fuels regulations. The Chamber submitted comments in support of the proposed rule,
met with the White House Office of Management and Budget while the rule was under
White House review, and hosted an EPA briefing on the proposal this summer. EPA
estimated that the final rule will reduce industry’s administrative compliance costs more
than $40 million per year due to fewer batch reports, less retail sampling, less testing,
and other savings. The rule changes will go into effect starting January 1, 2021. We'll
keep you posted concerning the public workshop that EPA plans to host in December to
walk through the rule changes. Please contact| Redacted - PII
| Redacted - PII with any questions.

Reclassification of Major Sources to Area Sources

On October 1, 2020, EPA announced the final rule that would incentivize companies to
apply innovative process changes or other technologies to drive emissions reductions,
consistent with the purpose of the Clean Air Act. The Chamber submitted comments as
part of a coalition in support of the updates. The rule makes a common sense policy
update for companies that have facilities with emissions above the major source
threshold to evaluate their facility’s operations and voluntarily consider cost effective
ways to cut their emissions below the major source threshold. This opportunity for
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* Redacted - PII

reclassification as an area source aligns compliance requirements with actual facility
operations, reducing disincentives to take emissions-reducing measures while building
on improvements in air quality that have been achieved the past several decades.
Please contact| Redacted - P1I with any
questions.

Large Storage Tanks Proposal
On October 7, 2020, EPA proposed amendments to Clean Air Act regulations for certain
liquid storage vessels offering regulatory relief to petroleum, chemical, and coal
products and manufacturing facilities, as well as petroleum bulk stations at terminals.
The proposal would offer flexibility to conduct “in-service” inspections to avoid draining
the tank contents as is currently required by the “out-of-service" inspections. Comment
on the proposal are due by the November 16, 2020 deadline. Please contact| ™
Redacted - PII with any questions.
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Read-ahead for the Environment & Agriculture Issues

Great American Outdoors Act

The Great American Outdoors Act was signed by the president on August 4, 2020. The
new law will help address our national parks operations and maintenance backlog and
permanently fund the Land and Water Conservation Fund, building modern, resilient
infrastructure and ensuring job creation and economic growth throughout our
communities. The Chamber, the National Audubon Society, and the Pew Charitable

Trusts issued a joint statement. Please contact Christopher Guith
| Redacted - PII With any questions.

CERCLA 108(b) Financial Assurance Proposals

The Chamber submitted coalition comments to EPA in support of its proposal not to
impose additional financial assurance requirements on the electric power generation,
transmission, and distribution industry under section 108 of the Comprehensive
Environmental Response, Compensation, and Liability Act (“CERCLA” or “Superfund”).
This follows the Agency’s decision not to impose such requirements on the hardrock
mining industry.

On December 4, EPA issued a similar proposal to set no financial assurance
requirements for petroleum and coal products manufacturing industries, and coalition
comments supporting this proposal were submitted on February 21, 2020. On May 6,
2020, additional coalition comments were submitted in support of EPA’s most recent
CERCLA rulemaking, which is applicable to the chemical manufacturing industry.
Finalization of these rulemakings is anticipated in the coming months. Please contact
Redacted - PII with any questions.

Direct Hydrologic Connection

On April 23, 2020, the U.S. Supreme Court issued its opinion in Hawaii Wildlife Fund v.
County of Maui addressing the scope of the Clean Water Act’s permitting requirements.
At issue was whether the Act “requires a permit when pollutants originate from a point
source but are conveyed to navigable waters by a nonpoint source,” like groundwater.
Many in the business community, including the Chamber, contended that the Act’s
permitting program applies to discharges directly from a point source to navigable
waters, but not most indirect discharges (which are addressed by other statues and
programs).

The Supreme Court held that the Act requires a permit where there is the “functional
equivalent to a direct discharge” from a point source to a navigable water. Justice
Breyer wrote the majority opinion, joined by Justices Roberts, Ginsburg, Sotomayor,
Kagan and Kavanaugh. On May 4, 2020, the Supreme Court sent a related case
involving a Kinder Morgan pipeline spill back to the U.S. Court of Appeals for the 4
Circuit, directing that court to evaluate the application of the new “functional equivalent”
test to that controversy. On July 1, the Chamber signed onto a supplemental amicus
brief asserting that the “functional equivalent” test should not be applied in that case,
particularly on the record as developed. The Chamber is also working independently
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and with other stakeholders to inform potential forthcoming guidance from EPA on its
intended implementation of the “functional equivalent” test. Most recently, on
September 8, 2020, the Chamber submitted an amicus brief in Prairie Rivers Network v.
Dynegy Midwest Generation, LLC, urging the Seventh Circuit to affirm the lower court
ruling in that case that constituents discharged into groundwater are governed by RCRA
and state law, and not the Clean Water Act. Please contact | Redacted - PII |
Redacted - PII with any questions.

HFC Phasedown Legislation

Senate Committee on Environment and Public Works (EPW) majority and minority
have agreed to compromise language on the American <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>